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 This case was submitted for advice as to whether the Employer violated Section 
8(a)(5) by refusing to deduct and remit dues to the Union following the original local’s 
amalgamation into another local. We conclude that because the employees’ dues-
checkoff authorization forms specifically authorized payments to the original local, and 
contained no provision for payments to “successors and assigns,” the Employer was 
under no obligation to withhold and remit dues to the amalgamated Union, 
notwithstanding “substantial continuity” of the 9(a) representative. The Region should 
therefore dismiss the charge, absent withdrawal. 
 

FACTS 
 
 Vistra Energy (“Employer”) is an energy company operating coal mines and coal 
power plants in Texas. Workers at some of its power plants were represented by 
International Brotherhood of Electrical Workers Local 2078 (“Local 2078”). The 
Employer and Local 2078 are parties to a collective-bargaining agreement effective 
from November 2017 through November 2021. The CBA contains a “Dues Check Off” 
provision. Unit employees had signed dues-authorization cards that stated, inter alia: 
 

I,__________ hereby authorize and direct [Employer] to deduct from my 
pay, Union Membership initiation fee, dues and assessments in the 
amount fixed in accordance with Bylaws of Local Union 2078 and the 
Constitution of the International Brotherhood of Electrical Workers and 
to pay same to said Local Union in accordance with the terms of the 
bargaining agreement or the TSP Memorandum between the Employer 
and the Union. 

 



Case 16-CA-231249 
 - 2 - 
 

 In January 2018,1 the Employer closed one of the plants represented by Local 
2078, reducing the size of the bargaining unit to such an extent that Local 2078 was 
unable to support its union hall and paid staff. Subsequently, the international decided 
that Local 2078 should be amalgamated into IBEW Local 2337, which represented the 
Employer’s employees at about a dozen other sites.  
 
 Pursuant to the amalgamation, on October 15, Local 2078’s union hall was 
closed, its charter returned to the international, its bank account closed, and its assets 
transferred to Local 2337. Local 2078 essentially became a chapter of Local 2337, with 
the former Local 2078 president becoming the chapter’s representative on Local 2337’s 
board. On October 26, the Employer attempted to deposit the month’s dues to Local 
2078’s bank account, but the funds were rejected due to the account’s closure. On 
October 30, Local 2337 informed the Employer that Local 2078 had completed its 
merger into Local 2337, and that the October deposit had been rejected for that reason. 
Local 2337 requested the Employer to send the October dues to it by mail.  
 
 The Employer recognized Local 2337 as Local 2078’s lawful successor and 
continued to honor the CBA. However, on November 2, the Employer informed Local 
2337 that before deducting and remitting dues to it, the Employer would require new 
dues-authorization cards that name Local 2337.  
 

ACTION 
 
 We conclude that the Employer was under no obligation to continue honoring the 
dues-authorization forms naming Local 2078 after the amalgamation. Accordingly, the 
Region should dismiss the charge, absent withdrawal. 
 
 A dues-checkoff authorization is a contract between an employee and an 
employer, authorizing the employer to withhold dues from the employee’s wages.2 The 
Board has long recognized that, apart from the requirement for periodic revocability set 
forth in Section 302(c)(4) of the LMRA,3 disputes involving dues-checkoff provisions 

                                                          
1 All dates hereinafter are in 2018. 

2 Electrical Workers IBEW Local 2088 (Lockheed Space Operations), 302 NLRB 322, 
327 (1991) (citing Cameron Iron Works, 235 NLRB 286, 289 (1978), enforcement 
denied, 591 F.2d 1 (5th Cir. 1979)). 

3 29 U.S.C. § 186(c)(4) (“money deducted from the wages of employees in payment of 
membership dues in a labor organization . . . a written assignment which shall not be 
irrevocable for a period of more than one year, or beyond the termination date of the 
applicable collective agreement, whichever occurs sooner”). 
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essentially involve interpretation of a contract.4 As the Board explained in Electrical 
Workers IBEW Local 2088 (Lockheed Space Operations):5 
 

A check-off authorization is that special form of contract defined in the 
Restatement 2d, Contracts Section 317 (1981), as an “assignment of a 
right.” More specifically, a checkoff authorization is a partial 
assignment of a future right, that is, an employee (the assignor) assigns 
to his union (the assignee) a designated part of the wages he will have a 
right to receive from his employer (the obligor) in the future, so long as 
he continues his employment. The employer is thereby authorized to pay 
the specified amounts to the union when the employee’s right to wage 
payments accrues.  

 
However, the Board does not conduct traditional contractual analysis of the 
assignment. Rather, the Board applies contract-law principles in light of the statutory 
provisions and policies of the Act.6 In the case of an employee’s assignment of future 
wages in lieu of dues, any waiver of the employee’s Section 7 right to refrain from 
assisting a union through dues checkoff must be “clear and unmistakable.”7 The 
Board has found that a union’s reasonable interpretation of language in a dues 
checkoff authorization does not meet the “clear and unmistakable” standard unless 
the checkoff includes “language that specifically address[es] the situation 
implicated.”8 
 
 Here, we conclude that the dues-authorization forms naming Local 2078 did not, 
under “clear and unmistakable” waiver principles, allow the Employer to deduct dues 
and remit them to Local 2078’s successors and assigns. Thus, while Local 2337’s 
position that it inherited Local 2078’s right to dues checkoff, as its lawful successor, is 
not unreasonable, the checkoff forms authorized remittance only to Local 2078 and 
lacked any language specifically addressing a successorship situation. Absent such 

                                                          
4 Kroger Co., 334 NLRB 847, 849 (2001) (citations omitted). 

5 302 NLRB at 327 (citations omitted). 

6 Id. at 328 (citing Pen Cork & Closures, Inc. 156 NLRB 411 (1965), enforced, 376 F.2d 
52 (2d Cir. 1967)). 

7 Id.  

8 Kroger, 334 NLRB at 849 (finding that a dues checkoff that authorized transfer of 
the obligation if the employee left and went to any other employer under contract 
with the union did not authorize checkoff when the employee left and then returned 
to the same employer). 
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language, the Employer was under no obligation to continue deducting and remitting 
dues to Local 2337, regardless of Local 2337’s status as a successor under the NLRA.  

 
 Based on the foregoing, the Region should dismiss the charge, absent 
withdrawal.9 
 
 
      /s/ 
      J.L.S. 
 
 
ADV.16-CA-231249.Response.Vistra

                                                          
9 In addition, in order to ensure that any revised checkoff authorization forms will be 
found lawful, the Region should advise Local 2337 of the policy articulated in GC 
Memorandum 19-04, Union’s Duty to Properly Notify Employees of their General 
Motors/Beck Rights and to Accept Dues Checkoff Revocations after Contract 
Expiration (Feb. 22, 2019) regarding language concerning the revocability of dues 
checkoff at the expiration of a contract.  

(b) (6), (b) (7)(C)
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Hope you had a nice weekend. 

I woke up to this, so I’m making you as well! 
 

Get Outlook for iOS

From: Ian Kullgren <ikullgren@politico.com>

Sent: Sunday, March 31, 2019 11:48 AM

To: Witkin, Cynthia

Subject: Related

 

Also, here’s a quote from  Burt Pearlstone, NLRBU President. Notice the part where he questions the

accuracy case intake data provided to Congress.

 

“One thing is clear – the NLRB has deliberately and significantly downsized the field since the

OMB ‘downsizing’ memo issued in April 2017. Yet, in these last two years, workload in terms of

case intake has remained steady. So imagine our surprise when we saw the Agency’s

representation to Congress that unfair labor practice case intake is trending downward by 7-

10% this fiscal year. Given that publicly available data on the Agency website shows an increase

in unfair labor practice case filings so far this year over last year,one would be hard-pressed to

conceive of any legitimate analysis that would yield such a precipitous drop. Rather, the

Union’s analysis of case intake data over the first five months of this fiscal year shows a

projected 2% increase in unfair labor practice case filings nationwide over last year. Just as the

Administration’s NLRB budget request is impossible to justify, so too is the 17% downsizing of

the field in the last two years.”  

 

 

-- 

Ian Kullgren 

POLITICO 

@IanKullgren

 

703-842-1733 

ikullgren@protonmail.com (encrypted)
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Labor Department to Limit Companies’ 'Joint Employer’ Liability
BloombergLaw - Employment Law News   01 Apr 2019 06:36
• Proposal covers franchise, other contract arrangements • Limits liability for minimum wage, overtime By Chris Opfer The Labor Department
today will roll out a proposal to shield franchisers and businesses that hire workers through staffing firms from...

 
Tenet-owned Michigan hospital settles alleged labor violations
Becker's Hospital Review   29 Mar 2019 17:57
Commerce Township, Mich.-based Huron Valley-Sinai Hospital and its nurses have settled allegations that the hospital violated U.S. labor law.
The settlement, cited in a Michigan Nurses Association news release , requires Huron Valley not to "interfere...

 
How “illegal” teacher strikes rescued the American labor movement
Vice News   29 Mar 2019 11:04
Organized labor in the U.S. is having a moment. Sen. Bernie Sanders recognized a staff union for his campaign, the first presidential candidate
ever to do so. Kamala Harris, the California senator running for president, unveiled her first big 2020 policy...

 
How “illegal” teacher strikes rescued the American labor movementREAD MORE
Vice News   29 Mar 2019 10:28
Organized labor in the U.S. is having a moment. Sen. Bernie Sanders recognized a staff union for his campaign, the first presidential candidate
ever to do so. Kamala Harris, the California senator running for president, unveiled her first big 2020 policy...

 
Elon University Adjuncts Unionize
Cherry Bekaert News   29 Mar 2019 07:44
In an effort to improve working conditions, adjunct professors at Elon University voted his week to form a union. The second of its kind among
faculty members in North Carolina, the union aims to negotiate pay raises, benefits, and other work-related...
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Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.
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From: Lambert, Malissa
To: Aburvasamy, Prem; Amchan, Arthur; Chu, Kenneth W.; Emanuel, William; Etchingham, Gerald M.; Giannasi,

Robert (ALJ); Kaplan, Marvin E.; Lucy, Christine B.; McConnell, Isabel; McFerran, Lauren; Ring, John; Robb,
Peter; Rothschild, Roxanne L.; Tursell, Beth

Subject: Judges Division Monthly Statistical Report (March)
Date: Tuesday, April 2, 2019 2:55:22 PM
Attachments: Judges Division Monthly Statistical Report(March 2019).pdf

Good afternoon everyone, please find attached the Judges Division Monthly Statistical Report for
March.



   
    
   

 

 	   

 	    
  

 	    

     

             
             

                
             

    

           
              

                
               

          

 



   
   

   

   

    
 

  
 

 
 

 
  

 
 

 

 

   

 
 

      

               

              

               

             

               

               

 

 

 

 

 

 

      

               

               

 	                

                     
       



   

      
 

 
 

 

 
 

 
 

 
 

 
 

  
   

 

  
  

 
    

    
    

  
  

 
 

 
     

 
    

   
 

 
 

  

 

  

 
   

 
 

   
 

 
 

    

 
    

       
  

 
   

 
 

 
     

 
   

 
  

  
 

 
 

  

 

  

 
    

   
 

 
 

    

 
     
   

 
   

 
 

 
    

 
    

   
 

 
 

     

 
    

   
 

 
 

  

 

  

    

   
   
    

   

 
  

 
 

 
 

    

 

     
     

   
     

 
   

 
 

   

 

  

 

   
  
   

    
    

 
 

  

 
 

     

 
   

 
 

 
 

     

 

    

   

  

 	     
 

  

 

 

 

  

 
    

  
 

 
 

   

   

    	 
  
 

  
  
 

  
  
 

   
    

   
    

   
    

   
    



     

    

    

    

    

       

       

     

     

  

       

       
	

 
     

	  



  

   
 

 
 

 
 

    

 
    

   
   

 
       

  

 
 

   
  

  
  

  

       
    

 
    

   
     

 
    

  
  

  
  

  

 
       

   

 
    

  
    

 
    

  
  

     

 
    

  
  

     

 
    

 
     

 
    

 	  
 	  

 
  

     
  

    

     
 

 	  
  

 
  

   



Labor Department to Limit Franchiser, Staffing Wage Liability
BloombergLaw - Daily Labor Report   02 Apr 2019 07 06
By Patricio Chile The Labor Department yesterday proposed a new regulation to limit “joint employer” liability for franchisers and businesses that
use workers provided by staffing firms. • Proposed Test: The DOL says a proposed four-factor test for...

 
Unions at Work: San Francisco Bike-Share Workers Unionize
BloombergLaw - Labor Relations News   02 Apr 2019 06:07
By Louis C. LaBrecque Keep up-to-date with a roundup every Tuesday of union initiatives, bargaining developments, leadership changes, and
other labor news. Bike-Share Workers Unionize Employees who service San Francisco’s Ford GoBike system voted to join...

 
D.C. Circuit Weighs In On NLRB Test For Adjunct Faculty Unionization
Mondaq Business Briefing   02 Apr 2019 04:08
Colleges and universities should take note of the Court of Appeals for the D.C. Circuit's recent decision in University of Southern California v.
National Labor Relations Board , Case No. 17-1149 (D.C. Cir. Mar. 12, 2019 ) addressing whether non-tenure...

 
NLRB Judge: Requiring Confidential Arbitration is an Unfair Labor Practice
National Law Review   01 Apr 2019 15:01
Article By While the U.S. Supreme Court’s recent decisions have generally supported he enforceability of employment-related arbitration
agreements, mandatory employment arbitration remains under fire in other contexts. The latest example came on March...

 
Blog Post: High Court Turns Away 4 Employment Cases
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   01 Apr 2019 13:47
The U.S. Supreme Court turned away four employment appeals Monday, including pe itions challenging a National Labor Rela ions Board ruling
letting off-duty workers picket near a hospital entrance and an en banc Ninth Circuit ruling letting a Washington...

 
Blog Post: NLRB Defends Mexichem Unit's Plant Closure At DC Circ.
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   01 Apr 2019 13:41
The National Labor Relations Board has urged the D.C. Circuit to reject a United Steelworkers' challenge to he board's finding that a Mexichem
subsidiary closed a Kentucky plant because of business pressures, not to punish a union representing ...read...

 
U.S. Labor Department Moves to Ease Companies' Liability for Franchisee Wage Violations
New York Times, The (New York, NY)   01 Apr 2019 12:56
(Reuters) - The U.S. Department of Labor on Monday issued a proposal that would make it more difficult to prove companies are liable for the
wage law violations of their contractors or franchisees, a top priority for business groups. If adopted, the rule...

 
Off-Duty Picketing at Hospital Won’t Get High Court Look (1)
BloombergLaw - Daily Labor Report   01 Apr 2019 09:46
• Jus ices won’t review case permitting picketing • Win for labor likely temporary By Hassan A. Kanu and Jay-Anne B. Casuga The U.S. Supreme
Court won’t take up an appeal on whether federal labor law protects off-duty hospital workers who held stationary...

 
We won’t get out of the Second Gilded Age the way we got out of the first
VOX.com   01 Apr 2019 08:48
Andrew Carnegie, steel magnate and one of the 19th century’s richest men, made an offhand remark while bragging about his wealth to a
newspaper reporter in early 1892: “It isn’t the man who does the work that makes the money. It’s he man who gets o her...

 
Mice, bedbugs invade DOL headquarters
POLITICO PRO BY IAN KULLGREN  04/01/2019 04:10 PM EDT UPDATED 04/01/2019 05:54 PM EDT
Levels of mouse allergen — airborne particles of dried rodent urine — are nearly 70 times what would be considered a 'moderate' exposure
amount. (FULL TEXT AVAILABLE ON REQUEST FOR THE STRONG OF STOMACH)
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responsibility for their content.



From: Burdick, Ruth E.
To: Arbesfeld, Mark; Barham, Jeffrey; Bock, Richard; Carlton, Peter J.; Coleman, Jocelyn; Colwell, John F.; Cowen,

William B.; Emanuel, William; Finkelstein, Marci J.; Free, Douglas; Giannasi, Robert (ALJ); Goldstein, Steven;
Head, Brittani; Jacob, Fred; Kaplan, Marvin E.; Krafts, Andrew J.; Kraus, Grant; Kyle, John; Lambert, Malissa;
Lennie, Rachel G.; Lucy, Christine B.; McFerran, Lauren; ML-HQ-Advice; ML-HQ-Appellate and Supreme Court
Litigation Brch; ML-HQ-Contempt, Compliance, and Special Lit Branch; ML-HQ-Solicitor"s Office; Murphy, James
R.; Pearce, Mark G.; Platt, Nancy; Qureshi, Farah Z.; Rappaport, Steve; Ring, John; Robb, Peter; Rothschild,
Roxanne L.; Sophir, Jayme; Stock, Alice B.; Walkowiak, Robert G; Zick, Lara S.

Cc: Leach, David E.; Fox, Richard; Schechter, Eric R.
Subject: Third Circuit decision in County Concrete Corporation, Board Case 22-CA-171328 (reported at 366 NLRB No. 64)
Date: Tuesday, April 2, 2019 3:58:37 PM
Attachments: County Concrete Corporation 18 2013  Brief.pdf.pdf

In an unpublished opinion that issued on Thursday, March 28, 2019, the Third Circuit
enforced the Board’s order issued against this operator of a ready-mix concrete sales and
transportation business with multiple facilities in New Jersey, where the International
Brotherhood of Teamsters Local 863 is the bargaining representative of 146 drivers,
mechanics, laborers, and heavy equipment operators.  In doing so, the court upheld the
findings of the Board (Members Pearce, Kaplan, and Emanuel) that the employer violated
Section 8(a)(5) and (1) of the Act by modifying the effective date of the dues-checkoff
clauses contained in its five collective-bargaining agreements with the union, and by failing
and refusing to collect authorized dues and remit them to the union in January and
February 2016. 
 
In 2009, the employer voluntarily recognized the union.  The parties began contract
negotiations and agreed, among other things, that they would have five separate
agreements to reflect the differences in work performed at the facilities.  In Fall 2015, after
six years of extensive negotiations, the employer provided the union with a set of final
proposals, which the union membership ratified.  Thereafter, the parties agreed that the
five agreements would be effective November 8, 2015, with dues checkoff beginning
January 1, 2016.  The employer’s counsel then drafted the agreements, all five of which
stated that they were effective November 8, 2015, with checkoff clauses effective January 1,
2016.  In a number of communications over the next two months, the parties referenced
those same effective dates.  In mid-January, the union executed the agreements and
returned them to the employer and, a few days later, provided over 100 signed dues
authorization cards with more to follow.  By mid-February 2016, despite giving the union
assurances, the employer had not remitted any dues, nor had it provided signed copies of
the agreements.  Then, on March 4, the employer mailed the union the executed
agreements which, in each of the dues-checkoff clauses, the effective date of “January 1,
2016,” had been crossed out by hand, and replaced with “March 1, 2016.” 
 
On review, and without hearing oral argument, the court upheld the Board’s unfair-labor-
practice findings because they were supported by substantial evidence and consistent with
precedent.  Specifically, the court agreed with the Board that the parties had a meeting of
the minds that January 1, 2016, was the effective date for dues-checkoff, and given that
there was no dispute that the employer had modified that date without the union’s



consent, or that the employer had failed to collect and remit dues consistent with that
agreement, its actions were unlawful.  In rejecting the employer’s contentions, the court
held that “the lack of a signature was not fatal” to the parties’ agreed-upon date, that the
agreements’ union-security clauses had no bearing on dues checkoff, that there was no
evidence of union coercion in the collection of check-off authorizations, and that the
union’s failure to provide employees with notices of their financial-core rights did not
excuse the employer’s failure to deduct and remit dues.  In comments, the court
“caution[ed] employers against seeking to vindicate their employees’ [rights to financial-
core notices] unilaterally,” given that “[t]he beneficiary of these notices is the employee, not
the employer.”  Having found that the employer presented no viable basis for the court to
excuse its unfair-labor-practice liability, the court enforced the Board’s order in full.
 
The court’s unpublished opinion is here, and the Board’s brief to the court is attached.
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_______________________ 
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THE NATIONAL LABOR RELATIONS BOARD 

_______________________ 
 

BRIEF FOR  
THE NATIONAL LABOR RELATIONS BOARD  

_______________________ 
 

JURISDICTIONAL STATEMENT 
 

This case is before the Court on the petition of County Concrete Corporation 

(“the Company”) to review an order issued by the National Labor Relations Board 



2 
 

(“the Board”) against the Company, and the Board’s cross-application to enforce 

that order.  The Board’s Decision and Order issued on April 20, 2018, and is 

reported at 366 NLRB No. 64.  (A. 21-31.)1  The Board had jurisdiction over the 

unfair-labor-practice proceeding under Section 10(a) of the Act, 29 U.S.C. 160(a), 

which empowers the Board to prevent unfair labor practices affecting commerce.   

The Board’s Order is final with respect to all parties.  The Court has 

jurisdiction over this appeal under Section 10(e) and (f) of the Act, 29 U.S.C. 

§160(e) and (f).  Venue is proper because the Company transacts business in this 

Circuit.  The petition and application were both timely because the Act imposes no 

time limits for such filings.  The charging party before the Board, Local 863, 

International Brotherhood of Teamsters (“the Union”), has intervened on the 

Board’s behalf.   

STATEMENT OF THE ISSUE PRESENTED 

Whether substantial evidence supports the Board’s finding that the Company 

violated Section 8(a)(5) and (1) of the Act by unilaterally modifying the effective 

date of the dues-checkoff provisions contained in agreed-upon collective-

bargaining agreements with the Union, and by failing to collect and remit 

authorized dues to the Union in January and February 2016. 

                                           
1 “A” references are to the Joint Appendix filed by the Company.  References 
preceding a semicolon are to the Board’s findings; those following are to the 
supporting evidence. 
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STATEMENT OF RELATED CASES 

This case has not been before this Court previously, and the Board is 

unaware of any related case as defined in L.A.R. 28.1(a)(2).  

STATEMENT OF THE CASE 
 

 Acting on an unfair-labor-practice charge filed by the Union, the Board’s 

General Counsel issued a complaint alleging that the Company violated Section 

8(a)(5) and (1) of the Act, 29 U.S.C. § 158(a)(5) and (1), by unilaterally modifying  

the effective date for the check-off of union dues from the wages of employees 

who have authorized such deductions, as required under collective-bargaining 

agreements entered into by the Company and the Union, and by failing and 

refusing to remit those dues payments to the Union.  (A. 23; 301-07, 311.)  After a 

hearing, an administrative law judge issued a decision and recommended order 

finding that the Company committed those violations.  (A. 23-31.)  On review, the 

Board affirmed the judge’s rulings, findings, and conclusions, and adopted the 

recommended Order, with modifications.  (A. 21-31.) 
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I. THE BOARD’S FINDINGS OF FACT 
 

A. Background; in November 2015, the Union and the Company  
Agree to All Terms of Collective-Bargaining Agreements that 
Require the Company To Begin Collecting and Remitting Union 
Dues on January 1, 2016  

 
County Concrete, a ready-mix concrete sales and transportation company, 

operates multiple facilities in New Jersey.  (A. 23; 142-43, 237, 294, 301-04.)  On 

May 12, 2009, the Company voluntarily recognized the Union as the exclusive 

collective-bargaining representative for its drivers, mechanics, laborers, and heavy 

equipment operators employed at its facilities, which currently includes 146 

employees.  (A. 23; 134-36, 142-43, 237-39, 294, 301-04, 317-20, 768.)  

In June 2009, the parties began negotiations for an initial collective-

bargaining agreement.  The parties agreed that they would use, as a template, a 

prior bargaining agreement between the Company and the International 

Brotherhood of Teamsters Local 408, which had previously represented the 

Company’s employees.  Bargaining focused on economic issues and the parties 

eventually agreed that they would have five separate agreements to reflect 

differences in work performed at the different company facilities, but that most of 

the provisions set forth in the template would remain the same for each agreement.  

(A. 23; 137-48, 207-08, 242, 321-508.)  The template, incorporated into bargaining 

proposals, had a dues-checkoff provision that provided, in relevant part, that 

“during the life of this agreement the employer agrees to deduct once each month 
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from the employees’ wages and remit to the [u]nion monthly dues.”  (A. 23; 138-

41, 324, 340, 357, 371, 389, 408, 427, 446, 465, 483.)   

In May 2015, after nearly six years of extensive negotiations, the Company 

sent the Union a “final offer” that listed a variety of proposed changes to the 

template, none of which modified the template’s dues-checkoff provision.  (A. 23-

24; 149, 510-15.)  On November 8, the union membership ratified the Company’s 

final offer.  (A. 24; 141, 149-51, 239-41, 516.) 

After the ratification vote, Union Secretary-Treasurer Alphonse Rispoli 

called company counsel Desmond Massey to inform him of the Union’s 

ratification.  During the conversation they agreed that the five bargaining 

agreements would be effective November 8 and that Massey would draft them.  (A. 

24; 151-54, 239-40.)  Rispoli also spoke with Company President John Crimi, who 

confirmed that the parties would use November 8 as the effective date for the 

agreements and that Massey would draft them.  Rispoli agreed with Crimi’s 

proposal to start dues deductions on January 1, 2016.  Crimi also stated that the 

Company would distribute authorization cards provided by the Union which 

employees could sign to permit union dues payments to be deducted from their 

wages.  (A. 24; 154-56, 236, 517-19.)   

In a letter to the Company dated December 1, Rispoli confirmed that dues 

deductions would begin on January 1, 2016.  (A. 156-57, 251, 517.)  



6 
 

B. In December 2015, the Company Provides the Union with Draft 
Copies of the Bargaining Agreements Under Which the Collection 
and Remittance of Union Dues Begins on January 1, 2016; the 
Union Signs and Returns the Agreements 

    
On December 22, Kurt Peters, the Company’s in-house counsel, sent Rispoli 

two “execution copies of each of the [five] collective-bargaining agreements.”  (A. 

24; 165-68, 531-606.)  The five agreements were consistent with the terms the 

parties agreed to in November.  Specifically, all of the agreements stated that they 

were effective November 8, 2015.  (A. 24; 165-68, 532, 534, 547, 549, 562, 577, 

579, 592, 594).  And Article 3 of each agreement, entitled “Dues Check-Off,” 

stated:  

[T]his Article 3 is effective January 1, 2016.  Thereafter and during the 
remainder of the life of this Agreement . . . the [Company] agrees to deduct 
once each month from the employees’ wages and remit to the . . . Union 
monthly dues . . . levied by the . . . Union.   
 

(A. 24; 165-68, 535, 550, 565, 580, 595.)  In an accompanying letter, Peters 

confirmed that the Company “added the effective date of November 8, 2015 

(which you have told us is the date the members ratified the [agreements]) and set 

January 1, 2016 as the start date for dues.”  (A. 24; 531.)  In the letter, Peters also 

asked Rispoli to “execute both copies [of each agreement] and return them to me 

so I can have [President] Crimi sign them when he returns from his vacation.”  (A. 

24; 531.)  Rispoli signed the agreements sent to him by the Company and returned 

them by express mail to Peters on January 13, 2016.  (A. 24; 168-71, 607-705.)   
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C. In January 2016, the Union Submits Signed Dues Authorization 
Forms to the Company that It Began Collecting in December 2015 

 
 Although the Company initially informed the Union in November 2015 that 

it would distribute dues-checkoff authorization forms to employees, in December, 

it informed the Union that it would not distribute the forms.  Thereafter, the Union 

requested a seniority list from the Company that it could use to distribute the 

forms.  (A. 24; 153, 155-59, 520.)  After receiving the seniority list, the Union sent 

two of its business agents to the Company’s various facilities to distribute dues-

checkoff authorization forms to the union’s stewards at each facility.  The Union 

had difficulties obtaining signed authorization forms from some employees 

because the seniority list, and a subsequent revised list, contained inaccuracies.  

Nevertheless, during December, the Union collected approximately 100 signed 

authorizations from employees.  (A. 24; 160-65, 171-72, 180, 267-68, 521-30.)   

The form distributed by the Union contained two sections.  One section, 

entitled, “Application for Membership,” states, “I hereby make application for 

admission to membership so that the . . . Union may represent me for the purpose 

of collective bargaining,” and “authorize my employer to deduct my dues from my 

wages and pay them to [the Union].”  (A. 25, 518, 707-33.)  A second section, 

entitled “Checkoff Authorization and Assignment,” provided authorization for the 

Company to deduct from the employee’s “wages each and every month an amount 

equal to the monthly dues, initiation fees, and uniform assessments of [the Union], 
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and direct such amounts so deducted to be turned over each month to the [Union].”  

(A. 25; 518, 707-33.)  That section further stated that the “authorization is 

voluntary and is not conditioned on my present or future membership in the 

Union.”  (A. 25, 518, 707-33.)   

D. The Company Fails To Deduct or Remit Union Dues in January 
and February 2016 

 
In January, Rispoli informed Attorney Peters and Vice-President John Scully 

that the applicable formula for union dues was 2.5 percent of the employee’s 

hourly rate plus $1.  They informed Rispoli that the Company wanted to straighten 

out the seniority list before submitting dues.  (A. 26; 172-74.)  During a subsequent 

phone call, President Crimi asked Rispoli to waive the January dues absent the 

Union having provided a full accounting of dues forms.  Rispoli declined.  (A. 26; 

187-88, 219-21, 273.) 

On January 20, the Union emailed copies of 102 signed dues authorization 

cards to the Company.  (A. 21 n.1, 26; 175, 707-33.)  The Union continued to 

collect authorization forms throughout January, and by letter dated February 3, the 

Company confirmed receipt of dues-checkoff authorizations for 125 employees.  

(A. 26; 181-82, 768-71.)  On February 6, the Union responded with a complete 

dues-accounting sheet, listing each union member for whom they had an 

authorization card, with their wage rate, and the dues owed.  The Union requested 

remittance of the dues by February 15.  (A. 26; 177-78, 214-18, 231-32, 736-67.)   
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By mid-February 2016, the Company had not remitted any dues payments to 

the Union, nor had it provided the Union with signed copies of the collective-

bargaining agreements.  Rispoli called Attorney Peters and asked when the Union 

would receive the dues payments and the signed agreements.  Peters replied that he 

was “working on” the agreements.  (A. 26; 182-83.) 

E. In March 2016, the Union Receives Signed Agreements in Which 
the Company Unilaterally Changed the Agreed-Upon Date to 
Start Dues Collection from January to March 2016; in April 2016, 
the Company Remits March and April Dues 
 

In a February 26 letter, Attorney Peters informed Rispoli that “the date dues 

will be initially collected . . . must be changed in all of the [agreements] to March 

1, 2016.”  (A. 27; 798-99.)  After receiving the letter, Rispoli called Peters.  Peters 

reiterated that the Company would change the effective date for dues deduction 

from January 1 to March 1.  Rispoli replied that their agreement back in 

November, was for dues to be deduced and remitted as of January 1, and stated that 

the Union would not agree to any change in the date.  (A. 27; 187-88.)  Rispoli 

then called President Crimi, who expressed surprise that the Union had not yet 

received the agreements because he had signed them.  (A. 27; 189.)   

In a letter dated March 4 from Vice-President Scully to Rispoli, the 

Company enclosed collective-bargaining agreements signed by President Crimi.  

(A. 27; 801-901.)  In Article 3 of each agreement, entitled “Dues Check-Off,” 

Crimi crossed out “January 1, 2016,” as the effective date for the clause to take 
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effect, and hand wrote in the words “effective March 1, 2016.”  (A. 27; 805, 825, 

845, 865, 885.)  In the accompanying cover letter Scully wrote, “[a] small change 

has been made. . . .  [President] Crimi has changed the dues check off date from 

January 1, 2016 to March 1, 2016 to reflect the date of the initial execution of the 

[agreements] by both parties.”  (A. 27; 229, 801.)  In the letter, Scully also asked 

the Union to initial the changes in its set of the agreements and forward an updated 

copy.”  (A. 27; 801.)  Rispoli returned the agreements to the Company with the 

word “January” written back in as the effective month for Article 3.  (A. 27; 195-

96, 922-1002.) 

On March 9, the Union emailed the Company its dues-accounting sheet 

outlining dues payments owed for March.2  On April 12, the Company remitted 

March dues to the Union.  On April 19, the Company remitted April dues 

payments.  (A. 27; 196-97, 224-28, 231-36, 1003-06.)  

  

                                           
2 The accounting sheet contained separate ledgers for those employees who 
selected financial-core status and those employees who selected full-membership 
status.  As explained below (p. 27 n.5), an employee who selects financial-core 
membership does not pay full union dues.  Rather, the employee pays dues that 
reflect only a union’s costs germane to representing the unit employees.  Here, 
about 35 employees selected financial-core status, and thus paid anywhere between 
$37 and $42 per month in dues, whereas full members paid between $46 and $52 
per month.  (A. 27; 277-88.)   
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II. THE BOARD’S CONCLUSIONS AND ORDER 

On April 20, 2018, the Board (Members Pearce, Kaplan, and Emanuel) 

issued its Decision and Order finding, in agreement with the administrative law 

judge, that the Company violated Section 8(a)(5) and (1) of the Act, 29 U.S.C. § 

158(a)(5) and (1), by modifying the effective date of the dues-checkoff 

authorization provisions in the collective-bargaining agreements.  (A. 21-23.)  The 

Board further found, in agreement with the judge, that the Company violated 

Section 8(a)(5) and (1) by failing and refusing to collect authorized dues from 

January 1 through March 1, 2016, and remit them to the Union.  (A. 21-23.)   

The Board’s Order requires the Center to cease and desist from the unfair 

labor practices found, and in any like or related manner interfering with, 

restraining, or coercing employees in the exercise of their rights under Section 7 of 

the Act, 29 U.S.C. § 157.  (A. 22.)  Affirmatively, the Board’s Order directs the 

Company to reimburse the Union for losses resulting from the Company’s failure 

to deduct and remit union dues in January and February 2016.  (A. 22.)  The Order 

also requires the Company to post a remedial notice.  (A. 22.) 
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STANDARD OF REVIEW 

The scope of the Court’s inquiry in reviewing a Board order is quite limited. 

The Board’s findings of fact are conclusive if supported by substantial evidence on 

the record as a whole.  See Section 10(e) of the Act, 29 U.S.C. § 160(e); Universal 

Camera Corp. v. NLRB, 340 U.S. 474, 487-88 (1951); Advanced Disposal Servs. 

East, Inc. v. NLRB, 820 F.3d 592, 606 (3d Cir. 2016).  The Board’s factual 

findings, and the reasonable inferences drawn from those findings, are not to be 

disturbed, even if the Court would have made a contrary determination had the 

matter been before it de novo.  Universal Camera, 340 U.S. at 488; Citizens Publ’g 

& Printing Co. v. NLRB, 263 F.3d 224, 232 (3d Cir. 2001).  Further, the Court 

“defers to the Board’s credibility determinations and will reverse them only if they 

are incredible or patently unreasonable.”  Advanced Disposal, 820 F.3d at 606 

(citations and internal quotation marks omitted).  Finally, the Board’s legal 

conclusions must be upheld if based on a “reasonably defensible” construction of 

the Act.  Quick v. NLRB, 245 F.3d 231, 240-41 (3d Cir. 2001) (quoting Ford Motor 

Co. v. NLRB, 441 U.S. 488, 497 (1979)). 
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SUMMARY OF ARGUMENT 

Substantial evidence supports the Board’s finding that the Company violated 

Section 8(a)(5) and (1) of the Act by modifying the effective date of the dues-

checkoff provisions in the collective-bargaining agreements with the Union, and by 

failing and refusing to deduct and remit authorized dues in January and February 

2016.  The undisputed record evidence establishes that the Union ratified the 

Company’s final collective-bargaining proposal on November 8, 2015, which the 

parties thereafter agreed was the effective date of their agreements and that 

deductions for dues for employees who authorized checkoffs would begin January 

1, 2016.  Consistent with the Union’s ratification and the parties’ agreement 

regarding the start date for dues-checkoff, the Company drafted the five bargaining 

agreements that set forth January 1, 2016, as the effective date for it to begin 

remitting dues.  Despite timely receiving 125 dues authorization forms by the end 

of January, the Company failed to deduct and remit any dues to the Union in 

January and February 2016.  Instead, the Company unilaterally modified the five 

agreements to begin collecting dues on March 1, 2016.  In these circumstances the 

Board was fully warranted in finding that the Company unlawfully evaded its 

contractual obligations by failing to remit dues in January and February, and 

further acted unlawfully by modifying the agreements to begin dues collection in 
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March, thereby overriding the parties’ agreed-upon terms without the Union’s 

consent. 

The Board reasonably found no merit to the Company’s affirmative defenses 

and rejected them.  Thus, contrary to the Company’s contention, it was obligated 

by the agreed-upon terms of the collective-bargaining agreements to remit dues on 

January 1, 2016, even though the parties’ process of executing the agreements had 

not yet been completed.  Further, the Board reasonably rejected the Company’s 

reliance on cases involving union-security clauses, which simply have no 

application here.  And in fairness, the Company is in no position to rely on its own 

dilatory tactics in signing the very agreements that it prepared and which contained 

the effective date for dues check-off to which the parties had agreed back in 

November.  Likewise, the Board did not err by requiring the Company to remit 

dues prior to the Union fully informing the employees of their rights regarding 

union membership and dues.  As the Board found, whether the employees timely 

received such information may affect the amount of dues that they owe, which can 

be adjusted, but does not relieve the Company of its contractual obligations to 

adhere to the agreed-upon terms of its collective-bargaining agreements.   
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ARGUMENT 

SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S FINDING THAT 
THE COMPANY VIOLATED SECTION 8(a)(5) AND (1) OF THE ACT BY 
UNILATERALLY MODIFYING THE EFFECTIVE DATE OF THE DUES-
CHECKOFF PROVISIONS, AND BY FAILING AND REFUSING TO 
COLLECT AND REMIT AUTHORIZED DUES IN JANUARY AND 
FEBRUARY 2016 

 
A. Where Parties Have Agreed on a Term and Condition of 

Employment Through Collective Bargaining, the Employer 
Cannot Alter the Term Without the Union’s Consent 

 
Section 8(d) of the Act, 29 U.S.C. § 158(d), provides that an employer has a 

statutory obligation to bargain in good faith with the representative of its 

employees over mandatory terms and conditions of their employment, and a dues-

checkoff arrangement is subject to the good-faith bargaining requirement.  Tribune 

Publishing, 351 NLRB 196, 197 (2007), enforced, 564 F.3d 1330 (D.C. Cir. 2009).  

Accordingly, in turn, an employer violates Section 8(a)(5) and (1) of the Act, 

29 U.S.C. § 158(a)(5) and (1), by failing or refusing to fulfill that statutory 

bargaining obligation.3   

Further, under that statutory scheme, parties have a duty to honor their 

collectively bargained agreements.  As Section 8(d) of the Act provides, no party 

to such an agreement is required “to discuss or agree to any modification of the 

terms and conditions contained in a contract for a fixed period.”  29 U.S.C. § 

                                           
3 A violation of Section 8(a)(5) produces a derivative violation of Section 8(a)(1).  
Citizens Publ’g & Printing Co. v. NLRB, 263 F.3d 224, 233 (3d Cir. 2001).   
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158(d); see also Chesapeake Plywood, Inc., 294 NLRB 201, 212 (1989) (“A party 

is not required to rebargain that which has already been secured to him by binding 

past agreement”), enforced in relevant part, 917 F.2d 22 (4th Cir. 1990).  

Accordingly, it is an unfair labor practice in violation of Section 8(a)(5) for a party 

to modify the terms of a collective-bargaining agreement unilaterally.  NLRB v. 

Ford Bros., Inc., 786 F.2d 232, 233 (6th Cir. 1986); Chesapeake Plywood, 294 

NLRB at 201, 211-12; Safelite Glass, 283 NLRB 929, 939 (1987).  The prohibition 

on non-consensual midterm modifications reflects Congress’ intent to “stabilize 

collective-bargaining agreements.”  Allied Chem. & Alkali Workers v. Pittsburgh 

Plate Glass Co., 404 U.S. 157, 186 (1971); see also NLRB v. Keystone Steel & 

Wire, 653 F.2d 304, 307 (7th Cir. 1981) (“Industrial stability depends, in part, upon 

the binding nature of collective bargaining agreements.”).   

The Board has defined “modification” for Section 8(d) purposes to include 

“a change that has a continuing effect on a basic contractual term or condition.”  St. 

Vincent Hosp., 320 NLRB 42, 44 (1995); see also C & S Indus., Inc., 158 NLRB 

454, 458 (1966) (same).  Such modifications include both express changes to 

contractual terms, St. Vincent Hosp., 320 NLRB at 42, and failures to implement 

such terms so as to “effectively terminat[e]” them, Link Corp., 288 NLRB No. 132, 

1988 WL 213934, at *2 (1988), enforced mem., 869 F.2d 1492 (6th Cir. 1989).  
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Even a temporary suspension of contractual employment terms can constitute a 

midterm modification.  E.G. & G. Rocky Flats, Inc., 314 NLRB 489, 497 (1994).   

To determine if parties have reached an agreement, the Board looks to 

whether their actions and communications reflect an intent to be bound.  United 

Bhd. of Carpenters & Joiners, Local 405, 328 NLRB 788, 793 (1999).  Acting to 

implement agreed-upon terms is evidence of such intent.  Id.  The Board’s standard 

is an objective one, based on what a reasonable party would understand under the 

circumstances; the parties’ unexpressed, subjective intentions are not relevant.  

TTS Terminals, Inc., 351 NLRB 1098, 1101 (2007).   

In conducting that analysis, “the Board is not bound by technical questions 

of traditional contract interpretation.”  NLRB v. World Evangelism, Inc., 656 F.2d 

1349, 1355 (9th Cir. 1981); accord Wyandanch Engine Rebuilders, Inc., 328 

NLRB 866, 875-76 (1999).  The relationship between an employer and a union is 

governed by the Act and its underlying principles of encouraging agreement and 

promoting stable, ongoing industrial relations.  Pepsi-Cola Bottling Co. v. NLRB, 

659 F.2d 87, 89 (8th Cir. 1981); Lozano Enters. v. NLRB, 327 F.2d 814, 818 (9th 

Cir. 1964).  Unlike parties negotiating an arms-length commercial contract, an 

employer and a union have a statutory duty to bargain throughout the course of 

their relationship—and to do so in good faith and exclusively with each other.  
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Presto Casting Co. v. NLRB, 708 F.2d 495, 497-98 (9th Cir. 1983); Pepsi-Cola 

Bottling, 659 F.2d at 89.   

The parties’ ongoing statutory obligation, rather than the formalities of the 

common law of contracts, is what guides the process of negotiation and agreement 

in this context.  As a result, “[t]he Board is free to use general contract principles 

adapted to the collective bargaining context to determine whether the two sides 

have reached an agreement.”  World Evangelism, Inc., 656 F.2d at 1355; see also 

Presto Casting, 708 F.2d at 497-98 (explaining that the “policies of the Act dictate 

that this process not be encumbered by undue formalities”).  Thus, for purposes of 

the Board’s Section 8(a)(5) analysis, the “crucial inquiry is whether the two sides 

have reached an ‘agreement,’ even though that ‘agreement’ might fall short of the 

technical requirements of an accepted contract.”  NLRB v. Donkin’s Inn, Inc., 532 

F.2d 138, 141 (9th Cir. 1976).  Accordingly, when the parties have been found to 

have agreed to the substantial terms and conditions of a contract, they can be held 

to the terms of that agreement even though it may not been reduced to writing.  H. 

J. Heinz Co. v. N.L.R.B., 311 U.S. 514, 524-26 (1941); NLRB v. New-York-

Keansburg-Long Branch Bus Co., Inc., 578 F.2d 472, 476-77 (3d Cir. 1978).   
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B. The Board Reasonably Found that the Company Modified Its 
Agreements with the Union Regarding Dues Checkoff Without 
the Union’s Consent  

 
 Ample undisputed evidence supports the Board’s finding that “the 

[Company] and the Union reached an agreement in November 2015 that 

deductions of dues for employees who authorized checkoffs would begin January 

1, 2016.”  (A. 21 n.1.)  Thus, the record establishes that during lengthy 

negotiations, the parties never altered language used in a template from a prior 

bargaining agreement between a different union and the Company that required the 

Company to remit union dues.  Thereafter, on November 8, 2015, the union 

membership ratified the Company’s final offer that made certain modifications to 

the template, but no modification to the Company’s requirement to deduct and 

remit union dues.   

 Critically, the Company does not dispute the Board’s finding that after the 

Union’s ratification, it then orally agreed to draft each of the five specific 

bargaining agreements “with an effective date of November 8, 2015 and a date for 

dues deductions and remittances to commence on January 1, 2016.”  (A. 29.)  

Indeed, both Company Counsel Massey and Company President Crimi confirmed 

in conversations with Union Secretary-Treasurer Rispoli that the agreements would 

be effective November 8, 2015, the date of the Union’s ratification of the 

Company’s final offer.  In addition, Crimi further confirmed with Rispoli that dues 
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collection would begin January 1, 2016.  In sum, as the Board found, “the parties 

reached a meeting of the minds on all substantive issues and material terms in 

November 2015,” including the Company’s obligation to begin collecting and 

remitting union dues on January 1, 2016.  (A. 21 n.1.)   

Moreover, the Company demonstrated an intent to be bound by the January 

effective date to begin collecting and remitting union dues.  Thus, in December, 

consistent with the parties’ oral agreement, company in-house counsel Peters 

provided the Union with copies of five bargaining agreements that were effective 

November 8, 2015, and that, by their terms, required the Company to begin 

remitting dues payments on January 1, 2016.  In an accompanying cover letter, 

Peters specifically highlighted the effective dates of November 8, 2015, for the 

agreements, and January 1, 2016, for the checkoff of union dues.   

 The undisputed facts further establish that the Company did not collect and 

remit dues in January or February.  Thus, the Company does not dispute, as the 

Board found, that “[b]y the end of January, the [Company] had received 125 

signed dues-checkoff authorizations.”  (A. 21 n.1.)  Nor is there any dispute, as the 

Board further found, that “upon receipt of these authorizations . . . [the Company] 

refused to deduct dues for any employee for the months of January and February.”  

(A. 21 n.1.)  Rather than beginning to collect and remit union dues in January, the 

Company instead unilaterally modified the agreements to begin dues collection and 
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remittance in March, and refused to collect and remit dues to the Union in January 

and February. 

In these circumstances, the Board was fully warranted in finding that the 

Company “violated Sec[tion] 8(a)(5) and (1) of the Act by modifying the dues-

checkoff provisions of its collective-bargaining agreements with the Union and by 

refusing to deduct and remit dues to the Union in January and February 2016 in 

accordance with those agreements.”  (A. 21 n.1.)  See Shen-Mar Food Prods., Inc., 

221 NLRB 1329, 1329 (1976) (finding that, where an employer fails to deduct and 

remit dues in derogation of an existing contract, it is in effect “unilaterally 

changing the terms and conditions of employment . . . and thus violates Section 

8(a)(5) of the Act”), enforced in relevant part, 557 F.2d 396 (4th Cir. 1977); 

Hearst Corp. Capital Newspaper, 343 NLRB 689, 693 (2004) (“An employer 

violates Section 8(a)(5) by ceasing to deduct and remit dues in derogation of an 

existing contract”). 

C. The Company’s Contentions Are Without Merit 

1. The Board did not err by requiring the Company to remit 
dues prior to when it signed the collective-bargaining 
agreements 
 

The Company incorrectly contends (Br. 18-25) that the Board acted contrary 

to Board precedent by requiring it to collect and remit dues after it received dues-

authorization forms from unit employees, but prior to it signing the collective-
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bargaining agreements in late February 2016.  As the Board noted, the Company 

supports its argument by relying “on cases pertaining to union-security clauses” 

(A. 21 n.1), which are clauses in collective-bargaining agreements that require 

union membership, and are legally distinct from questions of dues checkoff.  In 

that context, the Board has held that “a union-security clause may not be applied 

retroactively,” and that “the date of execution, not the effective date of a collective-

bargaining agreement, governs the validity of such a clause.”  Local 32B-32J, 

SEIU, 266 NLRB 137, 138 (1983); see also, Peoria Newspaper Guild, Local 86, 

248 NLRB 88, 91 (1980) (“[T]he Act does not sanction the retroactive application 

of a union-security clause and . . . the date of a contract’s execution, . . . not its 

retroactive ‘effective’ date,  must govern the validity of such a clause.”)   

Here, in contrast, as the Board explained “this case involves employees’ 

voluntary decision to authorize dues checkoff, not the enforcement of a mandatory 

union-security provision.”  (A. 21 n.1.)  In the context of the deduction and 

remittance of union dues, Section 302 of the Labor Management Relations Act, 29 

U.S.C. § 186, which generally prohibits payments from employers to a union, 

includes an express exception for the payment of union membership dues.  

Specifically, Section 302(c)(4) permits an employer to deduct union membership 

dues from employees’ wages and remit those moneys to their exclusive collective-

bargaining representative.  29 U.S.C. § 186(c)(4).  Accordingly, employees and 
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their employer can enter into individual written agreements (dues-checkoff 

authorizations), which instruct the employer, for a period, to deduct union dues 

from employees’ wages and remit those dues to the union that represents them.  

See IBEW, Local 2088 (Lockheed Space Operations Co.), 302 NLRB 322, 325, 

328-39 (1991).   

The Board has long held, as it noted here, “that an employee’s decision to 

authorize the deduction of moneys to be remitted to a union is separate and distinct 

from the issue of union membership.”  (A. 21 n.1.)  Indeed, as the Board has 

explained, dues checkoff “does not, in and of itself, impose union membership or 

support as a condition required for continued employment.”  Shen-Mar Food 

Prods., 221 NLRB at 1330; see also IBEW Local 2088, 302 NLRB at 328 

(“recogniz[ing] that paying dues and remaining a union member can be two 

distinct actions.”)  As shown above, the Company and the Union reached an 

agreement in November 2015 for the Company to begin deducting and remitting 

union dues on January 1, 2016, from the wages of those employees who 

subsequently authorized such deductions.  Thereafter, the Company failed to 

comply with that effective date, despite having received 125 dues authorizations 

forms executed by employees. 

Moreover, even putting aside that union membership and authorizing dues 

checkoff are two distinct matters that can operate independently from each other, 
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the cases relied on by the Company would not require a different result.  In Local 

32B-J, SEIU, 266 NLRB 137 (1983) (cited at Br. 18-20, 24), the employer and the 

union negotiated an agreement that was “finalized in a letter of acceptance on 

March 27, 1981,” and made retroactive to July 1, 1980.  Id. at 138.  During the 

months of March and April, most of the employees in the bargaining unit signed 

dual purpose cards for the union, under which they agreed to become union 

members and authorized dues payments.  The employer maintained that pursuant 

to an agreement with the union, dues deductions were to commence on March 1, 

1981; however, the union alleged that dues were to commence retroactively to July 

1, 1980.  Id. at 138.  In finding that the union committed an unfair labor practice, 

the Board noted that while “an employee may voluntarily pay dues for a period 

prior to the execution of a collective-bargaining agreement, that freedom of choice 

has not been afforded to the employees in the instant case” because the employees 

were not given “the choice to refrain or not from paying retroactive dues.”  Id. at 

139.  The Board further explained, “[i]nasmuch as any dues obligation under the 

union-security clause herein could only have started to accrue from the date of the 

contract’s execution March 27, 1981, and not the date to which the contract was 

made retroactive July 1, 1980,” no obligation to pay or remit dues existed prior to 

March of 1981.  Id.   
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Thus, on the facts of that case, the employer could not collect and remit 

union dues prior to the parties executing the contract through a “letter of 

acceptance” absent the employees providing such permission.  Here, the Union’s 

ratification of the Company’s final offer and it thereafter informing the Company 

of the ratification is akin to the “letter of acceptance” in Local 32 B-J that made the 

bargaining agreement effective.  Moreover, the Board is not ordering the Company 

to retroactively collect dues.  Rather, the Board’s order simply requires the 

Company to collect dues starting in January 2016, an action that is fully consistent 

with the agreement the parties reached in November 2015 to start the collection 

and remittance of authorized dues on January 1, 2016.   

The Company’s reliance on Peoria Newspaper Guild, Local 86, 248 NLRB 

88 (1980) (cited at Br. 18, 24), is equally misplaced.  In that case, the Board found 

that the union unlawfully sought the discharge of an employee who had resigned 

his membership in the union at a time when a contract binding him to continued 

membership was not in force.  Specifically, the employee resigned from union 

membership prior to both the union’s ratification of a contract and prior to the 

parties’ execution of the contract.  The Board examined the language of the union-

security clause in question and found that it did not support the union’s contention 

that the contract’s retroactive date, rather than the date it became “an effective 

contract binding on [the employer],” was controlling.  Id. at 91.  The Board further 
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found that the contract became binding either upon “its execution by the parties . . . 

or arguably [earlier] . . . when it was ratified by the [union’s] membership.”  Id.   

Thus, fully consistent with this case, the Board in Peoria Newspaper 

recognized that a bargaining agreement could be effective based on a union’s 

ratification.  Moreover, as the Board explained here, “there is no evidence to 

support the conclusion that [the Company] could properly rely upon the contract’s 

execution date (which was in its exclusive control), rather than its agreed-to 

effective date to give the clause effect.”  (A. 30.)  To the contrary, the language at 

issue in the union-security clause of each agreement here refers to membership 

during the “terms of this Agreement” (A. 610, 629, 649, 669, 689), and it is 

apparent that the parties had a meeting of the minds in November regarding all 

terms and conditions of employment, including the effective date for dues checkoff 

on January 1, 2016. 

In sum, the Company’s attempt to avoid its contractual obligations, based on 

terms and conditions proposed by the Company, ratified by the Union, and set 

forth in the very agreements that it drafted and forwarded to the Union, rings 

hollow.  Indeed, the Company, as it acknowledges (Br. 23-24), would have acted 

unlawfully had it simply declined to sign the agreements and failed to implement 

its terms.  Here, it was equally unlawful for the Company to sign the agreements 
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previously agreed to, but only after unilaterally changing the agreed-upon start date 

for deducing and remitting union dues.4  

2. The Board did not err by requiring the Company to remit 
dues prior to the Union fully informing employees of their 
rights regarding union membership and dues 

 
The Company next contends (Br. 25-29) that the Board erred by requiring it 

to collect and remit dues prior to the Union fully informing employees of their 

rights regarding membership and the payment of union dues.  The Board 

reasonably rejected the Company’s contention.  In doing so, the Board noted that 

the Union did not timely provide notices known as “General Motors” and “Beck” 

notices when it distributed the dues authorizations forms to the unit employees.  

(A. 21 n.1.)  Such notices provide unit employees with notice of their rights to be a 

nonmember or to become a financial-core member, who only pays dues for a 

union’s collective-bargaining responsibilities.5  The Board reasonably found, 

                                           
4 The complaint did not allege that the Company’s delay in signing the agreements 
constituted a separate unfair labor practice.  The Board did, however, reject the 
Company’s attempt to justify its unilateral change by relying on its own “dilatory 
tactics” in signing the very agreements that it drafted.  (A. 30.) 
 
5 A union is required to inform employees, when it first seeks to obligate them to 
pay dues and fees under a union-security clause, of their rights under NLRB v. 
General Motors Corp., 373 U.S. 734 (1963), to be and remain nonmembers of the 
union.  At the same time, it must inform them of their corresponding rights, as 
nonmembers under Communications Workers v. Beck, 487 U.S. 735 (1988), to 
object to paying for union activities that are not germane to the union’s duties as 
collective-bargaining representative, and to obtain a reduction-in-dues for such 
 



28 
 

however, that the Union’s conduct did not excuse the Company’s failure to collect 

and remit union dues.  (A. 21 n.1.)  As the Board explained, “[a]lthough the 

Union’s failure to provide employees with a General Motors and Beck notice may 

affect the amounts it was entitled to receive . . . it does not justify the [Company’s] 

failure to comply with the agreed-upon contract term to deduct dues.”  (A. 21 n.1.)  

Yet here, as the Board found, “[t]he [Company] made no attempt to honor its 

contractual obligation.”  (A. 21 n.1.) 

The Board’s finding is not undermined by the Company’s professed concern 

(Br. 28) that it risked violating the Act if it collected dues prior to the unit 

employees receiving General Motors and Beck notices.  The Company has not 

cited any case where an employer was found to have acted unlawfully by 

collecting dues where a union has not properly provided those notices to the unit 

employees.  To the contrary, even where a union does not timely provide General 

Motors and Beck notices, the Board has held that a union is still entitled to collect 

                                           
activities—that is, to become financial-core rather than full members of the union.  
Such members cannot attend union meetings, hold union office, or vote in union 
elections.  See generally California Saw & Knife Works, 320 NLRB 224, 231, 233-
35 (1995), enforced sub nom. Int’l Ass’n of Machinists & Aerospace Workers v. 
NLRB, 133 F.3d 1012, 1015 (7th Cir. 1998); see also Pirlott v. NLRB, 522 F.3d 
423 (D.C. Cir. 2008).   
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dues for expenses related to representational activities.  District Councils Nos. 8, 

16, and 33 of the Int’l Brotherhood of Painters, 327 NLRB 1010, 1021-22 (1999). 

Moreover, the Company does not dispute, as the Board explained, that “even 

assuming the [Company] was genuinely concerned about deducting dues in these 

circumstances or was uncertain as to the correct amounts to deduct, it could have 

addressed such concerns while making a good-faith effort to honor its contractual 

obligation.”  (A. 21 n.1.)  For example, as the Board noted, the Company “could 

have sought the Union’s consent to change the start date for dues checkoff, 

bargained for indemnification from the Union, or placed the dues in escrow 

pending resolution of its concerns.”  (A. 21 n.1.)  See generally, Nathan’s Famous 

of Yonkers, Inc., 186 NLRB 131, 133 (1970) (no violation, where an employer’s 

good-faith uncertainty as to which of two unions it was required to remit checked-

off dues was demonstrated by placing the dues in escrow).  Here, however, the 

Company, as shown above, simply made no attempt to honor its contractual 

obligations.   

In sum, as the Board explained, the Company’s “unlawful unilateral change 

is not condoned by the fact that certain employees may not have submitted 

properly executed dues check off forms by the date the relevant contract term was 

to have taken effect.”  (A. 30.)  Rather, “to the extent questions exist about whether 

certain employees selected financial-core as opposed to full membership, or about 
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the particular date that certain employees authorized dues checkoff, these questions 

can be answered in the compliance stage of th[e] proceeding.”  (A. 21 n.1.)  See 

Williams Pipeline Co., 315 NLRB 630, 632 and n.8 (1994) (the Board found that 

the employer violated Section 8(a)(5) of the Act by failing to deduct and remit 

union dues for those employees who had signed checkoff authorizations, and 

ordered the Company to remit the dues for employees who signed checkoff 

authorizations as of that date, while leaving to compliance whether any employees 

had not signed valid authorization forms). 

3. The Board did not err by finding insufficient evidence to 
invalidate the checkoff authorization cards that the 
Company received 

 
Finally, the Company (Br. 29-33) attempts to defend its actions by asserting 

that the Union improperly coerced employees in obtaining union membership and 

dues authorization cards.  The Board reasonably found “[t]he evidence regarding 

this [claim] unavailing.”  (A. 29.)  Thus, the record establishes that union stewards 

at each company facility were responsible for obtaining signed authorizations from 

employees.  One employee, Dean Walgren, testified that union steward Vinnie 

Montefiore, told him that he had to fill out the forms and “[t]hat core members 

weren’t really member[s].”  (A. 29; 263.)  Putting aside that core members do 

indeed have more limited rights than full union members (see above p. 27 n.5), the 

credited record evidence does not establish that any other unit employee, among 
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the 146 unit employees, received the same information prior to signing an 

authorization card.  In these circumstances, the Board was fully warranted in 

finding Walgren’s testimony “cannot . . . be sufficient evidence of employee 

coercion to invalidate the well over 100 dues authorization cards obtained by the 

union in January 2016.”  (A. 29.)   

Moreover, to the extent the Company suggests (Br. 29-33) that it was simply 

looking out for its employees’ rights, that claim is not persuasive.  As the Supreme 

Court long ago explained, “[t]o allow employers to rely on employees’ rights in 

refusing to bargain with the formally designated union is not conducive to that end, 

it is inimical to it.”  Brooks v. NLRB, 348 U.S. 96, 103 (1954).  Thus, the Board is 

“entitled to suspicion when faced with an employer's benevolence as its workers’ 

champion against their certified union.”  Auciello Iron Works, Inc. v. NLRB, 517 

U.S. 781, 790 (1996) (“There is nothing unreasonable in giving a short leash to the 

employer as vindicator of its employees’ organizational freedom.”).  
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CONCLUSION 

For the foregoing reasons, the Board respectfully requests that the Court 

deny the Company’s petition for review and enforce the Board’s Order in full. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

__________________ 
 

Nos. 18-1155, 18-1244 
__________________ 

 
INGREDION, INC. 

d/b/a PENFORD PRODUCTS CO. 
       Petitioner/Cross-Respondent 
 

v. 
 

NATIONAL LABOR RELATIONS BOARD 
       Respondent/Cross-Petitioner 
 

and 
 

LOCAL 100G, BAKERY, CONFECTIONERY, 
TOBACCO WORKERS & GRAIN MILLERS 
INTERNATIONAL UNION, AFL-CIO, CLC 

       Intervenor 
__________________ 

 
ON PETITION FOR REVIEW AND 

CROSS-APPLICATION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 

__________________ 
 

BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 

__________________ 
 

STATEMENT OF JURISDICTION 

 This case is before the Court on the petition of Ingredion, Inc., d/b/a Penford 

Products Co. (“Ingredion”) for review, and the cross-application of the National 

Labor Relations Board (“the Board”) for enforcement, of a Board Decision and 
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Order issued against Ingredion on May 1, 2018, and reported at 366 NLRB No. 74.  

The Board had jurisdiction over the proceeding below pursuant to Section 10(a) of 

the National Labor Relations Act, 29 U.S.C. §§ 151 et seq., as amended (“the 

Act”).  29 U.S.C. § 160(a).  The Board’s Order is final, and this Court has 

jurisdiction pursuant to Section 10(e) and (f) of the Act.  29 U.S.C. § 160(e), (f).  

The petition and application are timely, as the Act provides no time limit for such 

filings.  Local 100G, Bakery, Confectionery, Tobacco Workers & Grain Millers 

International Union (“the Union”) intervened in support of the Board. 

STATEMENT OF THE ISSUES 

 1.  Whether substantial evidence supports the Board’s findings that 

Ingredion violated Section 8(a)(5) and (1) of the Act by dealing directly with 

bargaining-unit employees, unreasonably delaying its provision of bargaining-

related information, threatening employees with job loss in the event of a 

bargaining-related strike, and denigrating the Union by misrepresenting its 

bargaining positions. 

 2.  Whether substantial evidence supports the Board’s finding that Ingredion 

violated Section 8(a)(5) and (1) of the Act by unilaterally implementing its last 

offer without having reached a valid impasse in bargaining with the Union. 

 3.  Whether the Board acted within its broad discretion in ordering a notice-

reading remedy. 



3 
 

 
 

RELEVANT STATUTORY PROVISIONS 

 The relevant statutory provisions are included in the attached Addendum. 

STATEMENT OF THE CASE 

I. THE BOARD’S FINDINGS OF FACT 

A. Background; Ingredion’s Director of Human Resources Visits the 
Facility 

 
 Ingredion is a multinational corporation that manufactures and sells various 

products for food and industrial uses.  (A.2191; A.1966.)1  In March 2015, 

Ingredion purchased Penford Products Co. and its corn-milling facility located in 

Cedar Rapids, Iowa.  (A.2191; A.1966.)  The Union represents a bargaining unit of 

165 production and maintenance employees at the Cedar Rapids facility, and has 

represented the unit since 1948.  (A.2191; A.2022-23.)  At the time of its purchase 

by Ingredion, Penford Products was party to a collective-bargaining agreement 

with the Union that was set to expire in August 2015.  (A.2191; A.425-517.)  

Ingredion recognized the Union and continued to operate the facility under the 

terms of the existing agreement.  (A.2191; A.2092.) 

 On April 6, 2015, Ingredion’s Director of Human Resources, Ken Meadows, 

visited the Cedar Rapids facility.  (A.2191.)  As part of his visit, Meadows met 

                                           
1  “A.” refers to the deferred appendix filed by Ingredion.  References preceding a 
semicolon are to the Board’s findings; those following are to the supporting 
evidence.  “Br.” refers to Ingredion’s opening brief. 
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with the Union’s local officers.  (A.2191-92.)  During the meeting, another 

manager mentioned the employees’ existing health-insurance coverage and 

pension benefits.  (A.2191-92; A.1973, 1987-88.)  In response to both topics, 

Meadows waved his hand and said “bye-bye.”  (A.2192; A.1794, 1973, 1987-88.)  

Meadows mentioned that there were going to be radical changes in the next 

contract, that he had been through many negotiations and knew how they worked, 

and that if the Union chose to strike then Ingredion could replace the employees.  

(A.2192; A.1794, 1973, 1987-88.) 

 After leaving his meeting with the union officials, Meadows toured the 

facility with two managers and spoke to several bargaining-unit employees on the 

shop floor.  (A.2193; A.1967.)  Speaking to employees in the ethanol control room, 

Meadows introduced himself and explained that he would be negotiating the next 

contract for Ingredion.  (A.2193; A.1960-62, 1964-65.)  Meadows then asked the 

employees what they would be looking for in a contract.  (A.2193; A.1960-62, 

1964-65.)  For the next twenty-five minutes, Meadows discussed a variety of 

substantive proposals with the employees, including retiree health insurance, wage 

increases, vacation scheduling, staffing levels, rotating shift scheduling, and 

seniority-based vacation benefits.  (A.2193; A.1960-62, 1964-65, 2027-29.)  

Meadows told the employees that the existing health-insurance plan was subject to 

a “Cadillac tax,” that the employees would have Ingredion’s insurance plan 
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instead, and that the employees’ pensions were a thing of the past and would be 

going away.  (A.2193; A.1960-62, 1964-65.) 

 Meadows and the two managers accompanying him also spoke to an 

employee in the dry-starch department, who was informed that Meadows was 

going to be the chief negotiator for Ingredion and who was asked what he would 

like to see in the next contract.  (A.2193-94; A.1956-57.)  The employee suggested 

that he would like to see a $5 raise in his pension multiplier, to which Meadows 

replied that he did not think the employee was going to see that.  (A.2193-94; 

A.1956-57.)  When the employee raised the issue of retiree health insurance, 

Meadows responded that the employee did not need such insurance unless he 

planned to retire soon.  (A.2194; A.1956-57.) 

B. Ingredion Initiates Bargaining; the Union Requests Benefits-
Related Information 

 
 On May 11, Ingredion provided the Union with formal notice of its intent to 

terminate the expiring collective-bargaining agreement.  (A.2194; A.1774.)  The 

Union sent a letter to Ingredion on May 13 requesting a variety of information in 

anticipation of bargaining, including:  the total dollar costs and accounting method 

for the costs of fringe benefits for the previous year; the cents-per-hour individual 

cost for each dollar increase to the defined-benefit pension multiplier; and the 

cents-per-hour individual cost for each 1% increase in the direct-contribution plan.  

(A.2195; A.2099.) 
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C. The Parties Begin Bargaining in June and Exchange Initial 
Proposals; the Union Renews Its Previous Information Request 

 
 Ingredion and the Union commenced bargaining in June.  (A.2195; A.1625-

27.)  Meadows served as the chief negotiator for Ingredion.  (A.2191; A.1627.)  

The Union’s chief negotiators were international vice president Jethro Head and 

local president Christopher Eby.  (A.2191; A.1627.) 

On June 1, the parties met briefly to exchange initial bargaining proposals.  

(A.2195; A.1990-91, 2098.)  The Union’s proposals were based on the expiring 

agreement at the Cedar Rapids facility.  (A.2195; A.312-16, 425-517.)  Ingredion’s 

proposal set forth an entirely new contract in both form and substance, and bore no 

resemblance to the existing agreement.  (A.2195; A.2-38.)  Meadows indicated that 

his goal was ultimately to get a contract, but that Ingredion was not Penford 

Products and that his proposal contained radical changes.  (A.2195; A.1713, 1750, 

1991.)  Meadows read from a document stating that Ingredion was requesting that 

“the entirety of the parties’ collective-bargaining agreement, and all of its Articles 

and Sections, be reopened and renegotiated,” and that there were no provisions that 

Ingredion proposed “to remain unchanged.”  (A.2195; A.1817.) 

 On June 29, the parties met for a four-hour bargaining session.  (A.2196; 

A.1991-94.)  At the start of the session, Head presented a letter renewing the 

Union’s earlier request for information regarding fringe benefits and pension costs.  

(A.2196; A.1770.)  In response, Meadows stated that he did not intend to provide 
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pension-related information because Ingredion’s proposed agreement did not 

contain a pension provision.  (A.2196; A.1991.)  Meadows also went through each 

of the Union’s initial proposals, in less than ten minutes, and stated that he was 

“not interested” in the majority of them.  (A.2196; A.1715-16, 1979-80, 1992.)  

Meadows did not explain further.  (A.2196; A.1992, 2048.)  The Union later 

presented additional non-economic proposals.  (A.2196; A.318-21.) 

 On June 30, the parties met for approximately one hour and twenty minutes.  

(A.2196; A.1994-95.)  Ingredion provided the Union with a second proposed 

agreement making several changes to its initial proposal.  (A.2196; A.40-77.)2  

Near the start of the session, Head stated that the parties needed to come up with an 

“agreed-upon process” so that they could “actually have negotiations,” rather than 

simply saying “not interested.”  (A.2196; A.1718, 1753, 1994.)  Meadows stated 

that he was not coming off his proposed agreement, that he was willing to put 

together a last, best, and final offer, and that the Union would see work going on in 

the Cedar Rapids facility related to that.  (A.2196; A.1719, 1753, 1976, 1994.)  

Subsequent to the meeting, the Union created a list of the many concessions that 

Ingredion was proposing relative to the expiring agreement.  (A.2197; A.1782-85.) 

 

                                           
2  The changes between Ingredion’s initial proposal, its subsequent offers, and its 
last, best, and final offer are summarized in a chart at A.1807-08. 
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D. Ingredion’s Managers State That Employees Might Lose Their 
Jobs if They Strike and That They Should Convince the Union to 
Start Bargaining over Improved Benefits 

 
 In mid-July, as the expiration date of the existing agreement approached, a 

group of employees on the shop floor began discussing the ongoing negotiations 

and the possibility of a bargaining-related strike.  (A.2206; A.1957-58.)  They were 

approached by Facility Manager David Vislisel, who told the employees that they 

“might want to think long and hard about walking out on these people,” because 

Ingredion had “deep pockets and lots of plants that make the same thing you do.”  

(A.2206; A.1957-58.)  Vislisel warned that employees “may not get back in the 

door if you go out.”  (A.2206; A.1957-58.) 

 Also in mid-July, two employees who were considering retiring by the end 

of the month were separately approached by Operations Manager David 

Roseberry, who explained that he had been instructed to speak with them by 

Meadows.  (A.2205; A.2041-42, 2044-45.)  Roseberry told the employees that they 

should wait to retire because Ingredion was seeking improved retirement benefits.  

(A.2205; A.2041-42, 2044-45.)  Roseberry told the employees to convince the 

Union to start negotiating over Ingredion’s proposals.  (A.2205; A.2042, 2045.) 
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E. The Parties Continue Bargaining in July and Make Slow 
Progress; the Union Again Renews Its Information Request 

 
 The parties did not meet again until July 27, when they met across three and 

a half hours with a federal mediator present.  (A.2197; A.1995-96.)  During the 

meeting, Meadows told the Union that he had already addressed their proposals, 

and that the provisions of the expiring contract did not allow Ingredion to “grow.”  

(A.2197; A.1720, 1996.)  When Head asked how they did not allow Ingredion to 

grow, Meadows did not answer.  (A.2197; A.1996.) 

 On July 28, the bargaining session lasted approximately twelve hours.  

(A.2197-98; A.1996-2001.)  Ingredion presented a revised proposed agreement 

that contained retiree health insurance, which was discussed for the first time, as 

well as a wage proposal establishing a permanent two-tier wage scale.  (A.2197-

98; A.79-116, 1722-24, 1996-98.)  The only explanation that Meadows offered for 

the permanent two-tier wage scale was that Ingredion required “economic 

adjustment.”  (A.2198; A.1902, 2049-50.)  Beginning in its July 28 offer, 

Ingredion began including a provision granting it the authority to switch the 

normal workday from eight hours to twelve hours “if at least 65% of the 

classification votes to go to a 12 hour shift.”  (A.92 art.X.) 

 On July 29, the parties met across approximately eight hours.  (A.2198-99; 

A.2002-04.)  Meadows gave the Union another proposed agreement including 

several changes.  (A.2198; A.118-55, 569-71, 1807-08.)  After the Union presented 
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its list of the concessions that Ingredion was seeking relative to the expiring 

agreement, the parties had productive discussions on various issues.  (A.2198-99; 

A.1725-30, 1782-85, 2003-04.) 

 On July 30, the parties met for approximately five hours.  (A.2199; A.2006-

08.)  The Union provided Ingredion with a new written information request 

seeking, among other things, the three items previously requested in June and May.  

(A.2199; A.1111-12.)  The parties also discussed a revised proposal from 

Ingredion that included several further changes.  (A.2199; A.157-94, 2007.) 

 On July 31, the parties met for six and a half hours.  (A.2199-2200; A.2008-

09.)  Ingredion presented a revised proposal that, for the first time, included 

language on regular medical insurance.  (A.2199; A.196-232.)  The parties also 

engaged in substantive discussions for the first time regarding proposed changes to 

the defined-benefit pension plan in the expiring agreement.  (A.2199; A.323, 1732-

33.)  Given that the existing contract was set to expire the following day, Head 

suggested that he was willing to take an offer from Ingredion to employees for a 

vote.  (A.2200; A.2009.)  After a caucus, Ingredion presented a “final offer” that 

improved its proposed wage increase.  (A.2200; A.234-70.)  During this bargaining 

session, Ingredion finally provided the Union with all of the previously requested 

information. (A.2200; A.2009.) 
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F. The Parties Continue Bargaining in August After the Employees 
Overwhelmingly Reject Ingredion’s Offer; Ingredion Declares 
Impasse in Mid-August 

 
 The parties’ existing agreement expired on August 1.  (A.2200; A.511.)  On 

the same day, the Union presented Ingredion’s “final offer” to the bargaining-unit 

employees, with approximately 95% voting against it.  (A.2200; A.2010.) 

The parties next met for six hours on August 17.  (A.2200-01; A.2010-12.)  

At the start of the session, Head reiterated that most of the bargaining unit had 

voted down Ingredion’s offer, and he suggested that Ingredion present its proposals 

in the form of the expiring agreement.  (A.2200; A.1734.)  Meadows replied that 

Ingredion would take a hard look at the issues and prepare a proposal.  (A.2201; 

A.1735.)  Head emphasized that the Union was willing to move on substantive 

issues and reiterated that the parties needed a better process for negotiating over 

proposals.  (A.2201; A.2011-12.) 

 On August 18, the parties met for nearly eight hours.  (A.2201-02; A.2012-

16.)  The meeting began with Meadows declaring that he had reviewed the Union’s 

earlier proposals and that the parties were at impasse.  (A.2201; A.1736.)  

Meadows then presented the Union with a newly revised offer labeled “last, best, 

and final offer.”  (A.2201; A.272-310.)  After a caucus, the Union presented its 

own economic and non-economic proposals.  (A.2201; A.325-38.)  Meadows 

stated that he would consider particular proposals that the Union wanted to 
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address, and that Ingredion was willing to continue making changes based on its 

last offer.  (A.2201-02; A.1737-39.) 

G. The Parties Meet in September and the Union Makes Significant 
Concessions; Ingredion Nonetheless Implements Its Last Contract 
Offer; Ingredion Later Polls Employees About Changing Their 
Work Schedules Without Consulting the Union 

 
 The parties did not meet again until September 9, and that meeting only 

lasted three minutes with no substantive discussions.  (A.2202; A.1625, 2016-17.)   

 On September 10, the parties met across twelve hours.  (A.2202; A.2017-

19.)  Meadows stated that he was going to keep an “open mind” about the Union’s 

proposals and that he was potentially willing to modify Ingredion’s last, best, and 

final offer.  (A.2202; A.1741.)  After a caucus, the Union presented an “offer of 

settlement” that made concessions on numerous significant issues and withdrew or 

modified a number of proposals to match Ingredion’s offer, such as eliminating the 

longstanding labor-relations committee, modifying the grievance-arbitration 

procedure, and eliminating various letters of understanding attached to the expiring 

agreement.  (A.2202; A.340-423.) 

 On September 11, the parties met briefly and Meadows stated that Ingredion 

was not interested in the Union’s offer of settlement.  (A.2202; A.2019-20.)  The 

Union suggested that the parties continue bargaining and proposed additional 

bargaining dates.  (A.2202; A.2020.)  The Union reiterated in a September 13 letter 
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that it did not consider the parties to be at impasse and that it wanted to pursue 

further bargaining.  (A.2202; A.1792.) 

On September 14, Ingredion implemented its last, best, and final offer and 

put into effect significant changes to employees’ terms of employment.  (A.2202; 

A.272-308, 2020.)  In October, subsequent to the implementation of its last offer, 

Ingredion polled maintenance employees about switching to a combination of 

eight-hour and twelve-hour shifts.  (A.2218-19; A.1798-1805, 2035-37.) 

H. The Union Files Charges with the Board; an Administrative Law 
Judge Issues a Recommended Decision 

 
 The Union filed an unfair-labor-practice charge with the Board on 

September 24, and an amended charge on December 29, alleging that Ingredion 

violated the Act through its bargaining-related conduct.  (A.2190; A.1630-31.)  

The Board’s General Counsel issued an unfair-labor-practice complaint in January 

2016.  (A.2190; A.1632-44.)  On April 16, 2016, the Board’s General Counsel 

amended the complaint to allege several additional violations.  (A.2190; A.1659-

62.)  An administrative law judge held an evidentiary hearing over six days 

between April 18 and April 28, 2016.  (A.2190.)  The judge issued a recommended 

decision and order finding that Ingredion violated the Act in numerous ways.  

(A.2190-2223.) 
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II. THE BOARD’S CONCLUSIONS AND ORDER 

 On May 1, 2018, the Board (Members Pearce, McFerran, and Emanuel) 

affirmed the judge in relevant part and found that Ingredion violated Section 

8(a)(5) and (1) of the Act by unilaterally implementing its last offer without 

reaching a valid bargaining impasse; dealing directly with employees; and 

unreasonably delaying its provision of relevant information requested by the 

Union.  (A.2187.)  The Board found that Ingredion also violated Section 8(a)(1) by 

threatening employees with job loss if they went on strike; and denigrating the 

Union by falsely telling employees that the Union was unwilling to negotiate over 

improved terms.  (A.2187.)  The Board found it unnecessary to pass on several 

additional unfair-labor-practice allegations deemed meritorious by the judge, 

because they would not materially affect the remedy.  (A.2186-87 nn.1-3.) 

 The Board’s Order requires Ingredion to cease and desist from the unfair 

labor practices found and from, in any like or related manner, interfering with, 

restraining, or coercing employees in the exercise of the rights guaranteed by the 

Act.  (A.2187-88.)  Affirmatively, the Board’s Order requires Ingredion to, on 

request, bargain in good faith with the Union and rescind the changes unilaterally 

implemented on September 14; put into effect all terms of employment established 

by the expired agreement and maintain those terms until the parties have bargained 

to an agreement or a valid impasse; make whole employees for any losses; make 
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contributions established under the expired agreement; make whole employees 

discharged, suspended, or denied work as a result of the unilateral implementation; 

and post a remedial notice.  (A.2187-88.)  The Board’s Order also requires 

Ingredion to convene employees for a public notice reading by Meadows, or by a 

Board agent with Meadows and other management officials present.  (A.2188.) 

SUMMARY OF ARGUMENT 

 Ingredion committed numerous violations of the Act during bargaining with 

the Union over a new contract.  Substantial evidence supports the Board’s findings 

that, almost immediately after the parties began discussing the prospect of 

bargaining, Ingredion engaged in a series of unlawful actions undermining the 

Union, including:  dealing directly with bargaining-unit employees about the 

contents of the next contract, refusing to provide important bargaining-related 

information to the Union for several months, threatening employees that they 

might lose their jobs if they went on strike in support of the Union, and falsely 

informing employees that the Union was unwilling to negotiate over improved 

benefits.  Ingredion has failed to establish that any of these unfair-labor-practice 

findings are unsupported by record evidence, are procedurally infirm, or are 

otherwise not entitled to deference. 

 The primary unfair labor practice at issue is Ingredion’s decision to 

unilaterally implement new terms of employment while still engaged in fruitful 
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bargaining.  This violation turns on the Board’s finding that the parties had not yet 

reached a genuine overall bargaining impasse, which is a complex question of fact 

uniquely within the Board’s expertise and entitled to particular deference by the 

Court.  Here, Ingredion insisted that the parties bargain from scratch over an 

entirely new contract.  Despite the difficulties inherent in such an undertaking, 

both parties softened their positions on certain issues over time and the parties 

were making slow progress toward a potential negotiated agreement.  Nonetheless, 

at just the tenth bargaining session, Ingredion declared impasse and presented the 

Union with a final offer.  Only three meetings after that—despite having continued 

to engage in productive bargaining with the Union—Ingredion decided to 

implement its offer. 

 The Board’s finding that Ingredion failed to show that the parties had 

reached valid impasse is well supported by the record.  The Board first found that, 

even assuming that Ingredion had been bargaining entirely in good faith, the 

evidence did not show that the parties were deadlocked, or that they had fully 

explored all possible paths towards a negotiated agreement.  Thus, for example, 

Ingredion continued to productively bargain with the Union even after having 

nominally declared “impasse” in mid-August, and the Union demonstrated a 

genuine willingness to continue bargaining by making significant concessions on 

important issues just days before Ingredion implemented its last offer. 
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The Board further found that valid impasse was precluded by Ingredion’s 

failure to approach bargaining in good faith.  Although Ingredion changed its 

positions on certain issues over time and demonstrated the possibility of further 

progress toward a negotiated agreement, Ingredion also impeded negotiations by 

approaching bargaining without an open mind toward the Union’s proposals, and 

without fully explaining the reasoning behind its own proposals so as to facilitate 

informed bargaining.  Moreover, Ingredion engaged in a variety of unfair labor 

practices that undermined the Union’s position, and its implemented offer was 

tainted by the inclusion of a provision allowing Ingredion to cut the Union out of 

discussions with bargaining-unit employees over changes to their work schedules. 

In its brief to the Court, Ingredion does not squarely grapple with the 

Board’s detailed analysis, and instead seeks to substitute its own misleading 

characterizations of the bargaining and of the record evidence—including self-

serving testimony from its chief negotiator, which the Board chose not to fully 

credit.  Ingredion has failed to establish that the Board’s findings were not based 

on substantial evidence, or that they are not entitled to affirmance by the Court.  

Finally, Ingredion has also failed to establish that a notice-reading remedy was 

outside the Board’s broad remedial discretion. 
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ARGUMENT 

I. Ingredion Violated Section 8(a)(5) and (1) of the Act by Dealing Directly 
with Bargaining-Unit Employees, Unreasonably Delaying Its Provision 
of Bargaining-Related Information, Threatening Employees with Job 
Loss in the Event of a Bargaining-Related Strike, and Denigrating the 
Union by Misrepresenting Its Bargaining Positions 

 
A. Applicable Principles and Standard of Review 

Section 7 of the Act guarantees employees the right “to form, join, or assist 

labor organizations, to bargain collectively through representatives of their own 

choosing, and to engage in concerted activities for the purpose of collective 

bargaining.”  29 U.S.C. § 157.  In turn, Section 8(a)(1) makes it an unfair labor 

practice for an employer to “interfere with, restrain, or coerce employees” in the 

exercise of Section 7 rights.  29 U.S.C. § 158(a)(1).  Section 8(a)(5) makes it a 

separate unfair labor practice for an employer to “refuse to bargain collectively 

with the representative of [its] employees.”  29 U.S.C. § 158(a)(5).  A violation of 

Section 8(a)(5) results in a derivative violation of Section 8(a)(1).  Brewers & 

Maltsters, Local Union No. 6 v. NLRB, 414 F.3d 36, 41 (D.C. Cir. 2005). 

The Board’s findings are conclusive if supported by substantial evidence on 

the record as a whole, even if the Court might justifiably have reached a different  

conclusion.  Universal Camera Corp. v. NLRB, 340 U.S. 474, 487-88 (1951).  The 

Court affords a “very high degree” of deference to the Board, and will affirm its 
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findings unless “no reasonable factfinder” could find as the Board did.  Alden 

Leeds, Inc. v. NLRB, 812 F.3d 159, 165 (D.C. Cir. 2016). 

B. Ingredion Violated Section 8(a)(5) and (1) by Dealing Directly 
with Employees About Changes in the Next Contract 

 
 The Board first found that Ingredion violated the Act on April 6 when 

Meadows, its chief negotiator in the upcoming bargaining, toured the Cedar Rapids 

facility and, after soliciting bargaining-related proposals from employees, told 

employees what would or would not be acceptable in the next contract.  (A.2194.)  

An employer violates Section 8(a)(5) and (1) and undermines “the essential 

principle of collective bargaining” when it circumvents its employees’ exclusive 

representative in order to discuss bargaining-related issues directly with individual 

employees.  Medo Photo Supply Corp. v. NLRB, 321 U.S. 678, 684-85 (1944); see 

Allied-Signal, Inc., 307 NLRB 752, 753-54 (1992) (observing that an employer’s 

decision to seek input directly from employees “plainly erodes the position of the 

designated representative”). 

 Shortly after leaving a meeting with local union officials, Meadows 

approached several employees on the shop floor and began discussing the next 

contract.  (A.1956-57, 1960-62, 1964-65.)  Meadows not only solicited individual 

employees’ positions on specific issues, but he also informed employees what they 

were going to get in the next contract—before negotiations with the Union had 

even begun.  E.g., Armored Transp., Inc., 339 NLRB 374, 376 (2003) (finding 
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violation where employer presented bargaining proposals to employees prior to 

union).  Moreover, Meadows addressed substantive issues that he knew were of 

concern to the Union and would likely be raised during bargaining, and yet he told 

employees that certain terms in the existing contract negotiated by the Union were 

undesirable or would be going away.  E.g., Obie Pac., Inc., 196 NLRB 458, 458-59 

(1972) (finding violation where employer discussed existing terms with employees 

to weaken position of union). 

 Contrary to Ingredion (Br.36-40), the bargaining-related discussions at issue 

were unequivocally initiated by Meadows, who introduced himself as Ingredion’s 

chief negotiator for the next contract before asking employees what they wanted to 

see in that contract, and thus Meadows was not simply responding to “employee 

questions.”  Nor were the discussions “brief and general” (Br.38), given that 

Meadows spoke with employees in the ethanol control room for twenty-five 

minutes about specific policies, and at least one additional employee in a separate 

conversation involving detailed proposals.  To the extent that Meadows had an 

established “practice” (Br.40) of soliciting input from union-represented 

employees shortly before commencing bargaining, it would merely suggest that 

Meadows had a practice of routinely violating the Act. 
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C. Ingredion Violated Section 8(a)(5) and (1) by Unreasonably 
Delaying the Provision of Bargaining-Related Information 

 
 The Board found that Ingredion violated the Act between early May and the 

end of July when it unreasonably delayed furnishing important bargaining-related 

information requested by the Union.  (A.2186 n.1, 2207-08.)  The duty to bargain 

in good faith includes the “general obligation to provide information that is needed 

by the bargaining representative for the proper performance of its duties.”  NLRB v. 

Acme Indus. Co., 385 U.S. 565, 568 (1967).  Thus, an employer violates Section 

8(a)(5) and (1) by failing to reasonably respond to requests for presumptively 

relevant information, such as information related to wages and benefits.  See 

Country Ford Trucks, Inc. v. NLRB, 229 F.3d 1184, 1191-92 (D.C. Cir. 2000).  An 

employer violates the Act not only by refusing to provide requested information, 

but also by unreasonably delaying its response.  Brewers & Maltsters, 414 F.3d at 

45; Woodland Clinic, 331 NLRB 735, 736-37 (2000). 

 On May 13, after Ingredion provided notice of its intent to terminate the 

existing agreement and bargain over a new contract, the Union submitted a written 

information request seeking, among other things:  (i) the total cost and cents-per-

hour cost and accounting method for each fringe benefit during the previous year; 

(ii) the cents-per-hour cost for each dollar increase in the defined-benefit pension 

multiplier; and (iii) the cents-per-hour cost for each 1% increase in the direct-

contribution pension plan.  (A.2099.)  Given Meadows’ earlier statements, the 
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Union had reason to expect that Ingredion would try to radically change such 

benefits during the upcoming bargaining.  Ingredion no longer disputes (Br.46-50) 

that the requested information was relevant and that it was legally obligated to 

provide it.  Nonetheless, Ingredion inexplicably refused to provide all of the 

requested information until July 31.  (A.1114-15.) 

 As the Board found, Ingredion offered no contemporaneous explanation to 

the Union regarding any difficulties it may have experienced in retrieving the 

specific information at issue.  (A.2208.)  To the contrary, Ingredion repeatedly 

indicated, both internally and to the Union, that it did not intend to provide certain 

information because a pension increase did not fit Ingredion’s own bargaining 

proposals.  (A.542, 1796, 1970, 1991.)  Although some of the information may 

have originally been held by a third party, Ingredion failed to show that the 

information in question was complex to assemble or difficult to retrieve.  Given 

these facts, substantial evidence supports the Board’s finding that Ingredion’s 

eleven-week delay in providing the information was unreasonable.  See, e.g., 

Woodland Clinic, 331 NLRB at 737 (finding seven-week delay in providing 

information until shortly before declaring impasse to be unlawful); Bundy Corp., 

292 NLRB 671, 671-72 (1989) (finding ten-week delay in providing benefits-

related information during bargaining to be unlawful). 
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 Ingredion attempts (Br.46-50) to obfuscate its unlawful conduct by focusing 

on ancillary information requested by the Union or provided by Ingredion, rather 

than the three specific items that are the subjects of the Board’s unfair-labor-

practice finding.  The fact that Ingredion selectively complied with its legal 

obligations and timely provided a “substantial amount” (Br.47) of other 

information is immaterial.  As a result, much of the testimony cited by Ingredion 

(Br.47-50) regarding its overall efforts is simply irrelevant, and, moreover, 

Ingredion misleadingly cites testimony dealing with entirely separate information 

requests to falsely imply that Meadows told the Union it would take “several 

months” to retrieve the three items at issue. 

D. Ingredion Violated Section 8(a)(1) by Threatening Employees 
That They Would Lose Their Jobs If They Went Out on Strike 

 
 The Board next found that Ingredion violated the Act in July when its 

facility manager, David Vislisel, addressed the possibility of a strike and warned 

employees to “think long and hard about walking out on these people,” because 

Ingredion had “deep pockets” and many other facilities making the same product.  

(A.2206; A.1957-58.)  Vislisel further warned that employees might “not get back 

in the door” if they ever went out on strike.  (A.2206; A.1957-58.)  An employer 

violates Section 8(a)(1) by coercively threatening its employees that they would 

risk unconditional job loss in the event of a strike.  Care One at Madison Ave., 

LLC v. NLRB, 832 F.3d 351, 360-61 (D.C. Cir. 2016); Baddour, Inc., 303 NLRB 
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275, 275 (1991).  Substantial evidence supports the Board’s finding that Vislisel’s 

remarks, which came from an upper-level manager at the facility, threatened 

employees that if they went on strike in support of the Union’s position in the 

ongoing bargaining then they might lose their jobs. 

Contrary to Ingredion (Br.45-46), Vislisel’s comments were not mere 

predictions as to probable economic consequences “beyond [Ingredion’s] control,” 

NLRB v. Gissel Packing Co., 395 U.S. 575, 618 (1969).  Instead, Ingredion’s 

manager relayed a straightforward threat of reprisal to be taken “solely on 

[Ingredion’s] own volition,” id. at 619, which included the coercive implication 

that Ingredion might respond to a strike by shifting production to its other facilities 

and eliminating jobs at the newly acquired Cedar Rapids facility.  As has long been 

recognized, employees are “particularly sensitive” to rumors of plant closings or 

job loss, and reasonably “take such hints as coercive threats rather than honest 

forecasts.”  Id. at 619-20; e.g., Care One, 832 F.3d at 361 (reiterating that Court 

would not second-guess Board’s reasonable finding as to unlawful coercive effect 

of employer pamphlet warning that strike could “jeopardize” employees’ jobs). 

Ingredion’s claim that the Board “never addressed” this violation (Br.44) is 

frivolous.  The Board affirmed the administrative law judge’s “rulings, findings, 

and conclusions”—with several enumerated exceptions—and adopted the judge’s 

recommended order as modified.  (A.2186.)  The Board’s Order expressly includes 
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the finding that Ingredion unlawfully “threaten[ed] employees that they might lose 

their jobs if they went on strike.”  (A.2187, 2189.)  It is a routine principle of 

agency procedure that the affirmed findings of an administrative law judge become 

the findings of the Board, whether or not the Board itself provides additional 

analysis.  E.g., StaffCo of Brooklyn, LLC v. NLRB, 888 F.3d 1297, 1304 (D.C. Cir. 

2018). 

Equally meritless are Ingredion’s attempts (Br.44-46, 50-53) to avoid 

liability by claiming that the Board’s finding was procedurally barred, or that it 

violated Ingredion’s due process rights.  Under Section 10(b) of the Act, the 

allegations in an unfair-labor-practice complaint must be based on charges filed 

within six months of the events in question or “closely related” to timely filed 

charges.  See 29 U.S.C. § 160(b); Pioneer Hotel, Inc. v. NLRB, 182 F.3d 939, 944 

(D.C. Cir. 1999).  Here, both the September 2015 original charge and December 

2015 amended charge specifically alleged that Ingredion had threatened employees 

with replacement.  (A.1630-31.)  Thus, the allegation in the amended complaint 

that Vislisel threatened employees in July 2015 was encompassed by a timely filed 

charge.  (A.2190.)  Ingredion has likewise failed to establish a due process 

violation or to show the requisite prejudice where it received notice of the 

amendment before the hearing had opened, and where the issue was fully litigated 

during the hearing.  Davis Supermarkets, Inc. v. NLRB, 2 F.3d 1162, 1169 (D.C. 
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Cir. 1993).  Ingredion cross-examined the employee testifying about Vislisel’s 

remarks and did not seek to recall him before the hearing closed ten days later, and 

it subsequently called Vislisel as a defense witness.  (A.2206.)  Tasty Baking Co. v. 

NLRB, 254 F.3d 114, 122-23 (D.C. Cir. 2001) (noting lack of prejudice where 

employer “had a full opportunity to cross-examine the General Counsel’s witness 

about the circumstances surrounding [alleged] threats”). 

E. Ingredion Violated Section 8(a)(1) by Denigrating the Union to 
Employees and Falsely Suggesting That the Union Was Unwilling 
to Negotiate Over Improved Benefits 

 
 The Board found that Ingredion again violated the Act in July when its 

operations manager, David Roseberry, contacted employees at Meadows’ direction 

and denigrated the Union by falsely portraying the Union’s conduct in the ongoing 

bargaining.  (A.2186 n.1, 2205-06.)  An employer violates Section 8(a)(1) by 

suggesting to employees that their chosen bargaining representative “stands as an 

impediment to an increase in wages or benefits.”  Faro Screen Process, Inc., 

362 NLRB No. 84, 2015 WL 1956203, at *2 (Apr. 30, 2015).  Thus, for example, 

an employer unlawfully denigrates its employees’ union when it misrepresents the 

union’s bargaining positions and blames the union for preventing employees from 

receiving benefits.  Miller Waste Mills, Inc., 334 NLRB 466, 467 (2001), enforced, 

315 F.3d 951 (8th Cir. 2003); see, e.g., Am. Meat Packing Corp., 301 NLRB 835, 

839 (1991) (finding that employers violate the Act by misrepresenting a union’s 
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bargaining position and creating “the impression that the employer rather than the 

union is the true protector of the employees’ interests”). 

 In mid-July, Meadows instructed Roseberry to talk to senior employees who 

had expressed interest in retiring.  (A.2041-42, 2045.)  After asking another 

manager about retirement benefits, two employees were separately approached by 

Roseberry and informed that they should wait to retire because Ingredion was 

seeking better contractual terms.  (A.2041-42, 2044-45.)  Roseberry told one 

employee not to “let a few people in the union body” affect his retirement decision.  

(A.2042.)  Roseberry told the other employee that he needed to convince the Union 

“to go in an negotiate” regarding the employer’s more generous terms, and that he 

needed to “call [his union representatives] and have them get a hold of the 

company and start negotiating.”  (A.2045.)  Because of these remarks, employees 

began discussing whether the Union was telling them everything about the ongoing 

bargaining, and whether Ingredion had “a lot to give” employees that the Union 

was not negotiating over.  (A.2045.)  Substantial evidence thus supports the 

Board’s finding that Ingredion denigrated the Union by falsely suggesting that the 

Union was unwilling to negotiate over improved retirement benefits or other terms.  

See, e.g., Nat’l Med. Assocs., Inc., 318 NLRB 1020, 1030-31 (1995) (finding 

unlawful denigration where employer drove wedge between union and employees 

by posting letter suggesting that union prevented wage increase). 
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 In its opening brief (Br.42-44), Ingredion ignores parts of the credited 

testimony relied upon by the Board, such as one employee’s recollection that 

Roseberry told him to try to convince the Union to “start” negotiating over the 

terms offered by Ingredion (A.2045).  Nor was Roseberry merely expressing a 

negative “opinion” (Br.42) by making materially false statements about the Union 

being unwilling to negotiate.  See, e.g., Gissel Packing, 395 U.S. at 618 

(distinguishing statements of opinion from unlawful statements designed to 

“mislead” employees); cf. Children’s Ctr. for Behavioral Dev., 347 NLRB 35, 35-

36 (2006) (finding statements that union was costing employer money to be lawful 

where they were not materially false and did not accuse union of harming 

employees directly). 

 Ingredion is also wrong to claim that the unfair-labor-practice complaint was 

defective (Br.43) or that its due process rights were violated (Br.50-51) by the 

Board finding that Roseberry’s comments were unlawful.  The complaint clearly 

alleged that Roseberry violated Section 8(a)(1) and unlawfully denigrated the 

Union by his comments to employees about retirement benefits.  (A.1634-35, 

1640, 1662.)  The Board’s General Counsel does not need to plead the exact 

contents of testimony that will be elicited at the hearing, and, in any event, here the 

unfair-labor-practice finding was closely connected to the original complaint, 

Ingredion received fair notice of the unlawful-denigration theory, and the issue was 
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fully litigated.  Casino Ready Mix, Inc. v. NLRB, 321 F.3d 1190, 1199-1200 (D.C. 

Cir. 2003); Davis Supermarkets, 2 F.3d at 1169. 

F. Ingredion Violated Section 8(a)(5) and (1) by Dealing Directly 
with Employees About Changes to Their Work Schedules 

 
 Although occurring after Ingredion unilaterally implemented its last offer 

and thus not affecting the Board’s analysis regarding the lack of impasse, infra pp. 

49-51, the Board found that Ingredion separately violated the Act in October by 

directly polling maintenance employees about changing to a combination of eight-

hour and twelve-hour shifts.  (A.2218-19.)  An employer violates Section 8(a)(5) 

and (1) when it circumvents its employees’ designated bargaining representative 

and polls employees directly about changes to their working conditions.  Harris-

Teeter Super Mkts., Inc., 293 NLRB 743, 744-45 (1989) (finding unlawful direct 

dealing where employer polled employees about switching from five-day to four-

day workweek), enforced, 905 F.2d 1530 (4th Cir. 1990).  Substantial evidence 

supports the Board’s finding here:  it is undisputed that Ingredion polled 

employees about changing their schedules without first consulting the Union, and, 

as the Board found, Ingredion’s ability to do so was “never sanctioned by the union 

representing the employees.”  (A.2219.) 

Once again, Ingredion’s claim that the Board did not address this violation 

(Br.40-41) is without merit.  The Board affirmed the administrative law judge’s 

findings, except where it specified otherwise, and conformed its Order to the 
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standard remedial language for unlawful direct dealing concerning “wages, hours 

and working conditions.”  (A.2186-87.)  In this case, that generic language 

encompassed two separate instances of unlawful direct dealing. 

Moreover, contrary to its claims (Br.41), Ingredion violated the Act in this 

respect regardless of whether the parties had reached valid impasse.  Although an 

employer is entitled to implement certain changes following impasse, “the 

existence of impasse does not permit an employer to cease recognizing the union 

as the employees’ exclusive representative” or to implement a provision allowing it 

to deal directly with employees.  Inland Tugs v. NLRB, 918 F.2d 1299, 1310 (7th 

Cir. 1990); see Hotel Bel-Air v. NLRB, 637 F. App’x 4 (D.C. Cir. 2016).  The lone 

case cited by Ingredion (Br.41) is inapposite, because there, unlike here, the 

employer’s right to poll employees had been sanctioned in a collective-bargaining 

agreement executed by the employees’ union.  Enloe Med. Ctr. v. NLRB, 433 F.3d 

834, 839 (D.C. Cir. 2005). 

II. Ingredion Violated Section 8(a)(5) and (1) of the Act by Unilaterally 
Implementing Its Last Offer Without Having Reached a Valid Impasse 
in Bargaining with the Union 

 
 A. Applicable Principles and Standard of Review 

 An employer violates Section 8(a)(5) and (1) of the Act by making changes 

to union-represented employees’ terms and conditions of employment without first 

reaching final agreement or bargaining to valid impasse.  Litton Fin. Printing Div. 
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v. NLRB, 501 U.S. 190, 198 (1991); Wayneview Care Ctr. v. NLRB, 664 F.3d 341, 

348 (D.C. Cir. 2011).  Genuine impasse exists only when “good-faith negotiations 

have exhausted the prospects of concluding an agreement,” and there is “no 

realistic possibility” that continued bargaining would be fruitful.  Monmouth Care 

Ctr. v. NLRB, 672 F.3d 1085, 1088 (D.C. Cir. 2012).  Overall impasse has not been 

reached unless there has been a legitimate breakdown “in the entire negotiations,” 

as opposed to impasse on one or more discrete issues.  Wayneview Care, 664 F.3d 

at 349-50.  The existence of a valid bargaining impasse is an affirmative defense, 

and thus the burden of proving impasse rests with the party asserting it.  Monmouth 

Care, 672 F.3d at 1089. 

The Board evaluates impasse based on its “accumulated expertise in the 

area,” and it does not have a “fixed definition” of impasse “which can be applied 

mechanically to all factual situations.”  Teamsters Local Union No. 639 v. NLRB, 

924 F.2d 1078, 1083 (D.C. Cir. 1991).  The Board considers a variety of factors to 

determine whether the parties had, in fact, reached valid impasse, including:  the 

parties’ bargaining history, the good faith of the parties during the negotiations, the 

length of the negotiations, the importance of the issues as to which there was 

disagreement, and the contemporaneous understanding of the parties as to the state 

of negotiations.  Monmouth Care, 672 F.3d at 1088-89 (citing Taft Broad. Co., 
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163 NLRB 475, 478 (1967), affirmed sub nom. Am. Fed. of Television & Radio 

Artists v. NLRB, 395 F.2d 622 (D.C. Cir. 1968)). 

 The Court’s review is “particularly” limited with respect to the Board’s 

findings as to the existence of a valid bargaining impasse, which is a question of 

fact.  Monmouth Care, 672 F.3d at 1089.  The Court has consistently observed that, 

“in the whole complex of industrial relations,” few issues are “less suited” to 

judicial appraisal than the evaluation of a bargaining impasse, or “better suited to 

the expert experience of a board which deals constantly with such problems.”  

Wayneview Care, 664 F.3d at 348 (emphases added); e.g., Dallas Gen. Drivers, 

Warehousemen & Helpers, Local Union No. 745 v. NLRB, 355 F.2d 842, 844-45 

(D.C. Cir. 1966); accord Lapham-Hickey Steel Corp. v. NLRB, 904 F.2d 1180, 

1185 (7th Cir. 1990). 

B. The Parties Had Not Yet Exhausted the Possibility of Reaching an 
Agreement, and the Board Reasonably Found That Ingredion 
Failed to Prove Further Negotiations Would Have Been Futile 

 
The Board found that the parties had not yet fully explored all possible paths 

toward a negotiated agreement when Ingredion declared impasse or when it 

implemented its final offer, and that Ingredion therefore failed to establish the 

existence of valid impasse.  (A.2186-87.)  Thus, even setting aside the indicia of a 

lack of good faith discussed further below, infra pp. 43-54, the Board found that 

Ingredion violated the Act by unilaterally implementing its final offer. 
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1. The parties lacked an established bargaining relationship 
and their negotiations lasted a short period of time given 
that Ingredion sought an entirely new agreement   

 
The first and third traditional factors for evaluating impasse concern “the 

parties’ bargaining history” and “the length of the negotiations.”  Monmouth Care, 

672 F.3d at 1088-19.  The Board has long recognized that bargaining presents 

“special problems” when the parties do not have an established bargaining 

relationship and have not executed previous contracts together.  N.J. MacDonald & 

Sons, Inc., 155 NLRB 67, 71-72 (1965).  A reasonable period of bargaining in such 

situations will tend to be longer, because “difficulties [are] often encountered in 

hammering out fundamental procedures, rights, wage scales, and benefit plans in 

the absence of previously established practices.”  Lee Lumber & Bldg. Material 

Corp., 334 NLRB 399, 403 (2001), enforced, 310 F.3d 209 (D.C. Cir. 2002).  The 

Board also considers whether a party is seeking a “wide range of drastic cuts” such 

that good-faith negotiations would reasonably tend to be “difficult and potentially 

protracted.”  Newcor Bay City Div., 345 NLRB 1229, 1239 (2005). 

As the Board noted, Ingredion and the Union had no prior bargaining 

history.  (A.2214.)  Ingredion acquired Penford Products and the Cedar Rapids 

facility in March, and its chief negotiator, Meadows, met with local union officials 

for the first time in April.  When actual bargaining commenced in early June, 

Meadows made clear that management from the Cedar Rapids facility would have 
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very little input on the negotiations.  (A.1713, 1750, 1991.)  As the negotiations 

progressed, the Union repeatedly commented that the parties needed to establish 

basic procedures for bargaining rather than simply stating that they were not 

interested in each other’s proposals.  (A.2011-12.)  Moreover, as the Board 

emphasized, the parties were effectively bargaining from scratch over an entirely 

new contract due to Ingredion’s insistence on renegotiating every single term in the 

expiring agreement.  (A.2214.) 

Despite the arduous task of adjusting to a new bargaining relationship while 

negotiating over an entirely new replacement agreement, there were only ten 

bargaining sessions between June 1, when the parties first met briefly to exchange 

initial proposals, and August 18, when Ingredion declared impasse.  As the Board 

found, this was a “relatively low number of meetings” given the scope of the 

bargaining.  (A.2214.)  Several of these bargaining sessions lasted only a few 

hours, including caucuses.  There was also only one bargaining session between 

the date on which the Union finally received important benefits-related information 

and Ingredion’s declaration of impasse.  After declaring impasse, there were only 

three additional meetings—including one that lasted three minutes—before 

Ingredion unilaterally implemented its last offer.  

 Ingredion’s anomalous claim (Br.12-13) that there were “dozens” of 

bargaining sessions—evidently based on counting multiple “sessions” per day—is 
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false.  Meanwhile, all but one of the cases cited by Ingredion (Br.13) involved 

parties that had an established bargaining relationship and were bargaining over 

discrete changes to a predecessor agreement.  Although Erie Brush involved first-

contract negotiations and only eight formal bargaining sessions, in that case the 

parties were engaged in bargaining for over ten months before impasse, and they 

had been able to reach agreement “on all noneconomic issues except two,” which 

were the subjects of the impasse.  Erie Brush & Mfg. Corp. v. NLRB, 700 F.3d 17, 

19, 21 (D.C. Cir. 2012).  In any event, the limited number of bargaining sessions 

that took place here was plainly insufficient for the parties to reach agreement on 

replacing every single term of an expiring contract rooted in seventy years of 

bargaining history.  The Union had proposed beginning negotiations earlier than 

June (A.1772, 1987), but Ingredion refused that request and then proceeded to 

prematurely declare impasse shortly after the existing contract expired.  

2. The parties had not yet meaningfully discussed important 
issues and they were continuing to show movement 

 
 The fourth traditional impasse factor is “the importance of the issue or issues 

as to which there was disagreement.”  Monmouth Care, 672 F.3d at 1089.  The 

parties generally will not have reached valid impasse if important issues were only 

discussed late in the course of bargaining.  Atlas Refinery, Inc., 354 NLRB 1056, 

1071 (2010), incorporated by reference, 357 NLRB 1798 (2011), enforced, 

620 F. App’x 99 (3d Cir. 2015); cf. Sanders House v. NLRB, 719 F.2d 683, 687 (3d 
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Cir. 1983) (noting that “movement on one important issue may support a finding 

that an impasse did not exist even though other key issues remain unresolved,” 

because “a willingness to move toward an agreement on an important issue in 

dispute might trigger other concessions on related questions”). 

 As the Board explained, when Ingredion declared impasse the parties had 

not yet meaningfully negotiated over key issues affecting employees’ terms and 

conditions of employment.  (A.2214.)  For example, Ingredion had only made one 

wage proposal prior to declaring impasse, and the Union had not yet presented any 

specific wage proposal in advance of the bargaining session at which impasse was 

nominally declared.  Ingredion raised the issue of wages for the first time on July 

28 and proposed a permanent two-tier wage system with little supporting 

explanation.  Only three bargaining sessions after that Ingredion presented its “last, 

best, and final offer” while declaring impasse.  There was likewise little 

opportunity for the parties to discuss pension and healthcare benefits.  The Union 

did not present a proposal regarding pension benefits and the parties did not 

discuss pension or healthcare benefits until July 31.  The Union did not even 

receive all of the information it requested regarding pension and healthcare 

benefits until that same bargaining session.  See, e.g., Atlas Refinery, 354 NLRB at 

1071 (finding no impasse where “important economic issues were only discussed 

during the last three sessions”). 
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 Although the parties disagreed over the format of their contract proposals—

with the Union basing its proposals on the expiring agreement, and Ingredion 

basing its proposals on an entirely new agreement—the evidence supports the 

Board’s finding that this was not an impediment to further bargaining.  (A.2214-

15.)  To the contrary, both parties repeatedly showed movement on substantive 

terms and responded to proposals from the other party.  Thus, for example, the 

Union incorporated language from Ingredion’s initial offer in its June 29 non-

economic proposals with respect to in-house space for union elections, calculating 

seniority, and paid time off.  (A.318-20 art.II, art.V, art.VIII.)  Ingredion did the 

same thing in its July 28 and July 29 offers by adding language from the expiring 

agreement regarding retiree health insurance and paid leave.  (A.110 art.XX, 

A.135-38 art.XI.)  The Union made numerous major concessions in its September 

10 offer of settlement, and incorporated language from Ingredion on issues such as 

dues checkoff, the entire grievance-arbitration procedure, and retiree health 

insurance.  (A.342-43 art.I, A.343-46 art.II, A.383-86 art.X.)  In general, both 

parties exchanged summaries of their positions relative to the format of the other 

side’s proposals (A.1782-85, 1787), and bargaining was never impeded as a result 

of the format of the proposals alone. 

  Based on the foregoing facts, the Board reasonably inferred that further 

bargaining over substantive terms “may very well have resulted in the parties 
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compromising with respect to the format and language of a new agreement.”  

(A.2215.)  Moreover, even assuming, arguendo, that the parties would not have 

reached agreement on the form of the contract, the relevant inquiry in the present 

case is whether Ingredion’s declaration of impasse was unlawfully premature.  The 

parties clearly still had room to negotiate over wages, benefits, and other important 

issues that might have affected the contents of Ingredion’s implemented terms or 

led to an agreement.   Ingredion failed to meet its burden of proving that there was 

“no realistic possibility” that continued bargaining would have been fruitful.  

Monmouth Care, 672 F.3d at 1088. 

 Given the concrete evidence that the parties showed movement on 

substantive terms and incorporated each other’s proposals, the Court should also 

disregard Ingredion’s suggestion (Br.21) that the format of the proposals was a 

“critical issue” preventing any further progress.  There is a special doctrine in 

Board law under which a single issue may be of such importance that “there can be 

no progress on any aspect of the negotiations until the impasse relating to the 

critical issue is resolved.”  CalMat Co., 331 NLRB 1084, 1097 (2000) (discussing 

three-factor test).  That doctrine is an exception to the general rule.  Wayneview 

Care, 664 F.3d at 349-50.  Ingredion does not cite any case in which the format of 

parties’ proposals at the bargaining table was itself deemed a “critical issue,” and 

Ingredion fails to explain why or how such disagreement would have prevented 
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further negotiations over substantive terms.  Indeed, the format of the contract 

proposals did not prevent further bargaining over substantive terms in this case, 

and it was far from “rank speculation” (Br.20) for the Board to infer that continued 

bargaining may have been fruitful.  See Sanders House, 719 F.2d at 687; Hayward 

Dodge, Inc., 292 NLRB 434, 468 (1989) (explaining that there is “reason to 

believe that further bargaining might produce additional movement” after a party 

makes nontrivial concessions, even if a “wide gap between the parties remains”). 

3. The contemporaneous actions of the parties demonstrated 
their understanding that they were not deadlocked 

 
In order to find impasse, the Board also traditionally considers “the 

contemporaneous understanding of the parties as to the state of negotiations.”  

Monmouth Care, 672 F.3d at 1089.  Establishing genuine impasse requires a 

showing that both parties were unwilling to compromise further, such that 

continued bargaining would have been futile.  Grinnell Fire Prot. Sys. Co., 

328 NLRB 585, 585-86 (1999), enforced, 236 F.3d 187 (4th Cir. 2000).  Where 

one or both parties demonstrated a sincere willingness to continue making 

concessions or to consider alternative proposals, then there was no valid impasse.  

Teamsters, 924 F.2d at 1084 (noting that either party’s willingness “to move 

further toward an agreement” is of “central importance” to the impasse inquiry); 

e.g., Prime Healthcare Centinela, LLC, 363 NLRB No. 44, 2015 WL 7568337, at 

*2 (Nov. 24, 2015). 
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The Board found that the Union remained open to further bargaining prior to 

Ingredion’s premature declaration of impasse.  (A.2215.)  On August 17, just one 

day before Ingredion declared impasse, the Union expressly clarified that it was 

still willing to move on substantive issues.  At the following bargaining session, 

the Union presented a revised counteroffer that adopted language from Ingredion’s 

proposed agreement and compromised on numerous issues.  During the same 

session, the Union made compromises on wages and related provisions.  The 

Union’s willingness to continue negotiating was further confirmed by its 

September 10 “offer of settlement,” in which it acquiesced on a number of 

significant proposals contained in Ingredion’s last offer.  The Union agreed to drop 

many of the improved terms that it had been seeking relative to the expiring 

agreement, including reinstituting cost-of-living adjustments, increasing the 

defined-benefit pensions multiplier, extending medical insurance and death 

benefits, establishing a full-time paid union officer, and adding a variety of other 

employee benefits.  (A.1742.)3  The Union also agreed to eliminate the contractual 

joint labor-relations committee and modify the longstanding grievance procedure 

by adopting Ingredion’s proposed language, to soften its demands as to pension 

and insurance benefits, and to eliminate a raft of letters of understandings attached 

                                           
3  The numerous proposals that the Union dropped are indicated by check marks on 
the list of initial proposals in the record at A.312-16. 
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to the expiring agreement.  (A.343-46 art.II, A.383-86 art.X, A.390-423 art.XIII.)  

Just before Ingredion implemented its final offer, the Union again forcefully 

reiterated in a September 13 letter that it did not consider the parties to be at 

impasse and that it wanted to pursue further bargaining.  (A.1792.) 

 Although the Union’s demonstrated willingness to continue compromising 

and moving toward an agreement is by itself sufficient to preclude genuine 

impasse, Teamsters, 924 F.2d at 1084, the Board found that Ingredion’s conduct 

also demonstrated that the parties never reached impasse.  (A.2186-87.)  Meadows 

declared that the parties were at impasse at the beginning of the parties’ August 18 

bargaining session.  Despite Meadows having invoked the word “impasse,” 

Ingredion then presented the Union with a revised proposal changing numerous 

provisions, and the parties resumed bargaining.  Moreover, Ingredion subsequently 

continued to negotiate with the Union over the next four weeks while demanding 

and receiving further concessions on substantive issues.  In a September 11 letter 

to employees, Ingredion indicated that the parties would continue without a 

contract “until such time as the Union agrees to the terms contained in 

[Ingredion’s] last, best, and final offer.”  (A.1789-90.)  Given these facts, the 

Board reasonably found that the parties were not truly deadlocked when Ingredion 

implemented its offer, and that they had not yet fully explored all paths toward 

reaching a negotiated agreement.  (A.2186-87.) 
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 Tellingly, Ingredion largely ignores the major concessions that the Union 

continued to make prior to implementation, and it instead falsely asserts (Br.15) 

that the only proposal that the Union withdrew was a request for “tea and stirrer 

sticks.”  Ingredion also focuses (Br.22-23) on isolated statements that in no way 

negated the Union’s demonstrated desire to continue making progress toward a 

negotiated agreement.  In Mike-Sell’s Potato Chip Co. v. NLRB, the Court 

recognized that valid impasse does not “require” that the union consent to impasse 

or that both parties agree about the state of negotiations.  807 F.3d 318, 323 (D.C. 

Cir. 2015) (quoting TruServ Corp. v. NLRB, 254 F.3d 1105, 1117 (D.C. Cir. 

2001)).  Thus, as the Court has explained, it is not enough for a party to make 

“vague request[s]” about further bargaining or to simply assert that it remains 

flexible in an attempt to stave off impasse.  TruServ, 254 F.3d at 1117.  Here, 

however, the Union clearly demonstrated by its actual conduct and revised offers 

that it was “ready to move,” id., on significant issues including wages, benefits, 

and the grievance procedure.  That concrete movement was sufficient to preclude 

any claim of impasse.  Teamsters, 924 F.2d at 1084. 

 The Court lacks jurisdiction to entertain Ingredion’s new argument that the 

Board “improperly relied on post-impasse conduct” when it took into account 

Ingredion’s actions in early September to find that those actions belied any claim 

that Ingredion understood negotiations to be deadlocked.  (Br.27, 34-35.)  Such 



43 
 

 
 

argument was never presented to the Board.  29 U.S.C. § 160(e); Enter. Leasing 

Co. of Fla. v. NLRB, 831 F.3d 543, 550-51 (D.C. Cir. 2016).  In any event, 

Ingredion misreads this Court’s precedent by claiming that its actions immediately 

after nominally declaring impasse on August 18 cannot be considered in evaluating 

whether the declaration of impasse was legitimate.  The Court has merely 

suggested that the Board cannot rely exclusively on post-impasse conduct if the 

balance of the evidence suggests that the parties had reached a genuine deadlock.  

Erie Brush, 700 F.3d at 22 (citing Laurel Bay Health & Rehab. Ctr. v. NLRB, 

666 F.3d 1365, 1375 (D.C. Cir. 2012)); see Teamsters, 924 F.2d at 1084 n.6.  The 

expansive reading of precedent urged by Ingredion would illogically and 

impermissibly bar the Board from ever considering a broad category of evidence 

that might show that a party’s initial invocation of the word “impasse” was not in 

fact genuine.  Moreover, the ultimate question in the present case is whether 

Ingredion’s otherwise unlawful implementation of its last offer on September 14 

was justified by the existence of impasse “at the time of the unilateral action.”  

Francis J. Fisher, Inc., 289 NLRB 815, 815 n.1 (1987). 

C. Ingredion’s Bargaining Conduct Supports the Board’s Finding 
That the Parties Had Not Reached Valid Impasse 

 
As explained above, the Board primarily found that there was no valid 

impasse because the parties had not yet exhausted the possibility of reaching 

agreement.  Thus, “even assuming that both parties had been bargaining in good 
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faith,” Ingredion’s premature declaration of impasse and implementation of its last 

offer violated Section 8(a)(5) and (1).  (A.2186-87.)  However, the Board also 

found, in further support of its finding that genuine impasse had not occurred, that 

Ingredion demonstrated a lack of good faith and that valid impasse was otherwise 

precluded by Ingredion’s conduct.  (A.2214-16.) 

1. Ingredion did not approach the bargaining in good faith 
 
 The remaining traditional factor in evaluating impasse is “the good faith of 

the parties during the negotiations.”  Monmouth Care, 672 F.3d at 1088-89.  The 

Board found that Ingredion’s overall bargaining conduct in the present case 

“demonstrated a lack of good faith.”  (A.2208-11, 2214.)4  A lack of good faith can 

be indicated by a party entering bargaining with a “closed mind” or a desire to only 

reach final agreement on its own terms.  Hardesty Co., 336 NLRB 258, 259-60 

(2001), enforced, 308 F.3d 859 (8th Cir. 2002).  Another indication is a party’s 

failure to adequately explain its bargaining proposals—particularly where 

significant changes are proposed—which impairs the ability of the other party to 

respond and frustrates informed bargaining.  Sparks Nugget, Inc., 298 NLRB 524, 

527 (1990), enforced in relevant part, 968 F.2d 991 (9th Cir. 1992). 

                                           
4  The Board found it unnecessary to pass on whether Ingredion’s conduct during 
bargaining constituted an independent violation of the Act, as such a finding would 
not materially affect the remedy.  (A.2187 n.3.) 
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 The Board found that, even before bargaining had begun, and thus before 

Ingredion had heard the Union’s position on any issue, Ingredion’s conduct 

indicated an unwillingness to seriously consider proposals from the Union.  

(A.2209.)  When first meeting with the local union officers on April 6, Meadows 

dismissively indicated that existing pension and healthcare benefits would be going 

away.  On the same day, Meadows directly spoke with employees about bargaining 

and made clear that Ingredion had already decided that the next contract would, 

inter alia, only include a wage increase up to 2.5%, that the existing health 

insurance would be replaced by Ingredion’s plan, and that there would be no 

increase in the pension multiplier.  In early June, Meadows told the Union that he 

was “basically giving [the Union] a new contract” with Ingredion’s proposed 

agreement, and that he was “fine with going to impasse.”  (A.1713, 1750-51, 1817, 

1991, 2098.) 

 Once bargaining began, Ingredion continued to demonstrate that it was not 

approaching negotiations in good faith.  At the June 30 bargaining session, after 

only two previous sessions lasting a total of six hours, Meadows suggested that 

Ingredion was preparing to give the Union a last, best, and final offer.  (A.2209-

10.)  More specifically, Meadows offered the Union a second proposed agreement 

(A.40-77) and stated that Ingredion’s contract “was [its] proposal” and that it 

“[was] not coming off it” (A.1718, 1753, 1994).  Meadows then stated that 



46 
 

 
 

Ingredion “was willing to put together [a last, best, and final offer]” and that the 

Union “would see work or activity going on in the plant directly related to that.”  

(A.1719, 1753, 1976, 1994.) 

 The Board also emphasized that throughout bargaining Ingredion refused to 

provide the Union with legitimate explanations for its bargaining positions, many 

of which sought major cuts to benefits under the expiring contract.  (A.2209-10.)  

For example, Ingredion eventually proposed a permanent two-tier wage system 

that would dramatically alter terms of employment at the facility, with only a 

vague assertion that the change was necessary for an overall “economic 

adjustment.”  (A.1902, 2049-50.)  In general, Meadows claimed that the expiring 

contract’s terms were unacceptable because they would not allow Ingredion to 

“grow,” without articulating any basis for that claim in response to the Union’s 

questions.  (A.1996, 1720.)  Indeed, Ingredion never adequately explained why it 

insisted on bargaining over an entirely new contract, despite the expiring contract 

being the product of nearly seventy years of labor-management relations at the 

Cedar Rapids facility.  (E.g., A.1713, 1750, 1991, 1994, 2002-03, 2007-08, 2011.) 

 Ingredion was similarly evasive in rejecting many of the Union’s specific 

counterproposals.  At the June 29 bargaining session, for example, Meadows went 

through all of the Union’s proposals in less than ten minutes, summarily indicating 

that Ingredion was “not interested” in the majority of them and that other proposals 
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were inconsistent with Ingredion’s proposed agreement.  (E.g., A.1715-17, 1777-

80, 1979-80, 1992-93, 2048.)  Meadows did not explain the basis for Ingredion’s 

disagreement, and he did not give the Union room to negotiate or a basis for 

adjusting its proposals through the normal give-and-take of bargaining.  Meadows 

also stated that he was not going to provide pension-related information because 

the pension plan was not part of Ingredion’s proposed agreement.  As further 

evidence of Ingredion’s intransigent approach to bargaining, the Board observed 

that after unfair-labor-practice charges were filed in the present case, Meadows 

told the Union that even if the Board ruled against Ingredion, “he would come back 

to the table and do the exact same thing and get to impasse.”  (A.2209; A.2021.) 

 Thus, substantial evidence supports the Board’s findings that Ingredion did 

not approach the bargaining in good faith, which impaired the parties’ ability to 

fully explore all possible paths toward a negotiated agreement prior to Ingredion’s 

premature implementation of its last offer, and which reinforces the Board’s 

ultimate finding that the parties had not yet reached genuine impasse.  (A.2214.) 

 Ingredion ignores much of the above analysis (Br.25-31) and instead 

responds to a strawman by focusing on one aspect of the bargaining—its decision 

to bargain from entirely new terms—and then attempting to characterize the 

“tenor” of the Board’s analysis as involving a substantive disagreement with 

Ingredion’s bargaining position.  To the contrary, the Board did not pass judgment 
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on the merits of either party’s bargaining positions, but instead found a lack of 

good faith based on Ingredion’s failure to explain to the Union the basis for the 

radical changes it proposed.  Ingredion’s assertion that it “explained from the get-

go” (Br.29) the reasons for bargaining from scratch is incorrect—the only 

justification ever offered to the Union during bargaining was a vague contention 

that Ingredion needed to “grow,” with no further explanation when the Union 

raised questions.  It was not until the unfair-labor-practice hearing that Meadows 

indicated, once again vaguely and cursorily, that an entirely new agreement was 

necessary to maintain “consistency.”  (A.2057.)  As the Board found, even this 

post hoc explanation did not provide “meaningful” reasoning in support of the 

significant changes at issue.  (A.2210.)  Sparks Nugget, 298 NLRB at 527 (finding 

lack of good faith where only explanations are “conclusory statements that this is 

what the party wants”).  In general, Ingredion’s brief relies heavily on self-serving 

and largely irrelevant testimony from Meadows (e.g., Br.16-17), who the Board 

did not find to be a credible witness (A.2194-95).  Monmouth Care, 672 F.3d at 

1091-92 (noting that Court will not reverse the Board’s witness credibility 

determinations unless “hopelessly incredible” or “patently unsupportable”). 
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2. The declaration of impasse was invalid due to the presence 
of contemporaneous unfair labor practices 

 
 The Board also noted that the bargaining took place alongside numerous 

unremedied violations of the Act.  (A.2214.)  The Board has recognized that 

impasse may be invalid due to “serious unremedied unfair labor practices that 

affect[ed] the negotiations.”  Great S. Fire Prot., Inc., 325 NLRB 9, 9 n.1 (1997).  

Contemporaneous unfair labor practices can preclude a valid impasse by unduly 

increasing “friction at the bargaining table.”  Alwin Mfg. Co. v. NLRB, 192 F.3d 

133, 139 (D.C. Cir. 1999).  In the present case, the Board found that Ingredion’s 

numerous unremedied unfair labor practices contributed to its overall lack of good 

faith in the bargaining, thereby further reinforcing the finding that there was no 

genuine impasse.  (A.2213-14.) 

 As previously discussed, supra pp. 19-28, Ingredion undermined the Union 

by dealing directly with employees about bargaining proposals, threatening 

employees in order to suppress their willingness to go on strike, and denigrating 

the Union while misrepresenting its bargaining conduct—unlawful actions which 

could reasonably be expected to impair the Union’s leverage at the bargaining 

table.  Anderson Enters., 329 NLRB 760, 761-64 (1999) (finding no impasse 

where employer dealt directly with employees over bargaining topics and 

disparaged union), enforced, 2 F. App’x 1 (D.C. Cir. 2001); cf. NLRB v. Blevins 

Popcorn Co., 659 F.2d 1173, 1186 n.79 (D.C. Cir. 1981) (“Of course, an employer 
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who purports to bargain in good faith but who is engaged in efforts to denigrate 

and undermine the union is not fulfilling its obligations under federal labor law.”). 

 Furthermore, during much of the bargaining Ingredion was separately 

violating Section 8(a)(5) and (1) by refusing to provide important bargaining-

related information repeatedly requested by the Union, supra pp. 21-23.  (A.2214.)  

Genuine impasse typically will not exist where an employer failed to satisfy its 

statutory obligations by unlawfully delaying the provision of relevant information 

going to issues separating the parties.  Castle Hill Health Care Ctr., 355 NLRB 

1156, 1188-89 (2010); see E.I. du Pont de Nemours & Co. v. NLRB, 489 F.3d 

1310, 1314-16 (D.C. Cir. 2007) (affirming principle that employer’s failure to 

provide relevant information can preclude impasse).  Thus, even when an employer 

ultimately provides all of the requested information, there is no genuine impasse if 

there was insufficient time between the provision of the information and the 

employer’s declaration of impasse.  Anderson Enters., 329 NLRB at 763 & n.14.  

Here, Ingredion unlawfully delayed providing important information regarding the 

costs of pension benefits for two and a half months, even as the parties offered 

significantly divergent proposals on that issue and Ingredion sought to freeze 

pensions.  (A.32 art.XIX, A.302-03 art.XX, A.313.)  The Union did not receive all 

of the requested information until July 31, and did not have time to present a 

revised offer—which, among other things, dropped its proposal for an increase to 
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the pension multiplier (A.383 art.X)—until after impasse had already been 

declared and shortly before Ingredion unilaterally implemented its own terms. 

 Contrary to Ingredion’s implications (Br.30-31), there does not need to be 

“but for” causation for a party’s unremedied unfair labor practices to preclude 

valid impasse, as long as they affected the bargaining and therefore demonstrated 

that the party was not fulfilling its bargaining obligations under the Act.  See E.I. 

du Pont, 489 F.3d at 1314-15. 

3. The declaration of impasse was invalid due to the inclusion 
of a permissive subject of bargaining in Ingredion’s offers 

 
 As an additional and independent basis for concluding that Ingredion failed 

to establish the existence of valid impasse, the Board found that the bargaining was 

tainted by Ingredion’s inclusion of a permissive subject of bargaining in its final 

offer to the Union.  (A.2215-16.)  Permissive, or nonmandatory, subjects are those 

over which a party has no obligation to bargain.  Idaho Statesman v. NLRB, 

836 F.2d 1396, 1400 (D.C. Cir. 1988).  Under Board law, an alleged bargaining 

impasse is not valid if it was created, even in part, by a party’s insistence on 

bargaining about a permissive subject.  Retlaw Broad. Co., 324 NLRB 138, 143 

(1997), enforced, 172 F.3d 660 (9th Cir. 1999). 

 Beginning in its July 28 proposed agreement, Ingredion put forward a series 

of package proposals all containing a provision granting it the authority to switch 

from an eight-hour to a twelve-hour workday “if at least 65% of [a] classification 
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votes to go to a 12 hour shift.”  (A.92 art.X.)  No role was contemplated for the 

Union before such a major change to employees’ working conditions would be 

made, and instead the provision permitted Ingredion to deal directly with 

bargaining-unit employees to the exclusion of the Union.  Contrary to Ingredion 

(Br.32-33), it is well established that provisions granting employers the 

discretionary right to directly consult employees about changes to their working 

conditions constitute permissive subjects of bargaining.  E.g., ServiceNet, Inc., 

340 NLRB 1245, 1246 (2003) (finding that provision permitting employer to 

circumvent union and deal directly with employees was permissive); see Toledo 

Typographical Union No. 63 v. NLRB, 907 F.2d 1220, 1224 (D.C. Cir. 1990) 

(holding that provision granting employer discretion to offer changed benefits to 

employees would deprive union of “its central statutory role as representative”). 

After July 28, Ingredion included the twelve-hour-shift voting provision in 

every one of its package offers.  (A.131 art.X, A.171 art.X, A.210 art.XI, A.247-48 

art.XI.)  On August 18, as one of several counterproposals to Ingredion, the Union 

sought to maintain language defining the normal workday as eight hours.  (A.329 

art.III.)  During this same bargaining session, Meadows stated that Ingredion was 

not going to move on any of its proposals and that the parties were at impasse.  

Ingredion then presented a “last, best, and final offer” containing the voting 

provision.  (A.285 art.XI.)  When the parties met in early September, the Union 
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presented an “offer of settlement” that again implicitly rejected Ingredion’s 

proposal regarding voting on twelve-hour shifts and instead proposed language 

keeping eight-hour shifts as the employees’ normal workday.  (A.346 art.III.)  In 

addition, the Union proposed maintaining a letter of understanding specifically 

requiring Ingredion to consult the Union before introducing “new work schedules.”  

(A.411-12.)  Meadows reviewed the Union’s settlement offer and stated that 

Ingredion was not interested in any of the Union’s proposals. 

 Ingredion presented its offers as package proposals and there was no 

contemporaneous indication that it was willing to entertain an agreement without 

that provision.  To the contrary, Ingredion repeatedly renewed the provision in all 

of its offers after July 28, and it summarily rejected the Union’s counteroffers 

containing divergent language.  Meanwhile, language guaranteeing an eight-hour 

normal workday was one of the handful of proposals that the Union focused on in 

its August 18 counteroffer just before the purported impasse (A.329), and even in 

the Union’s initial proposals on June 1, the very first item listed was that all 

employees should maintain a contractual eight-hour workday (A.312).  Substantial 

evidence thus supports the Board’s finding that the voting provision contributed to 

Ingredion’s unlawful declaration of impasse.  (A.2215-16.) 

Ingredion cites two inapposite court cases (Br.33-34) in which the issue was 

whether a party’s insistence on bargaining “over” a permissive subject was itself 
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an independent violation of the Act—as opposed to the issue here, which is 

whether Ingredion’s unilateral implementation was unlawful due to the lack of 

valid impasse.  Meanwhile, in ACF Industries, the Board merely reaffirmed that 

the inclusion of a permissive subject must have contributed to the declared impasse 

in “[some] discernable way” for impasse to be invalidated.  347 NLRB 1040, 1042 

(2006).  The permissive subject at issue in that case, involving the expiration dates 

of insurance and pension agreements, did not contribute to the parties’ impasse 

because the union never objected to the modified dates and, in fact, the employer’s 

implemented terms were consistent with the union’s own bargaining proposals.  Id. 

at 1058-59.  The Board was careful to clarify that a party’s failure to expressly 

object to a permissive subject is not determinative in assessing whether that 

subject’s inclusion contributed to impasse.  See id. at 1042.  Here, as noted, the 

maintenance of a contractual eight-hour workday was important to the Union, the 

Union implicitly rejected the proposed permissive term on multiple occasions, and 

Ingredion stated that it was not interested in the Union’s counteroffers that 

excluded the permissive term.  There was more than sufficient evidence for the 

Board to reasonably find that the permissive subject contributed, at least “in part,” 

to the declared impasse.  Retlaw Broad., 324 NLRB at 143. 

* * * 
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 For all of the foregoing reasons, substantial evidence supports the Board’s 

finding that Ingredion failed to carry its burden of proving that the parties had 

reached a valid impasse.  As a result, Ingredion violated Section 8(a)(5) and (1) 

when it unilaterally implemented its last offer on September 14. 

III. The Board Acted Within Its Broad Discretion in Ordering a Notice-
Reading Remedy 

 
 Finally, Ingredion raises a perfunctory challenge (Br.53-54) to the notice-

reading remedy in the Board’s Order.  However, such remedy was well within the 

Board’s statutory discretion. 

Section 10(c) of the Act grants the Board the power to remedy unfair labor 

practices by ordering a respondent to “take such affirmative action . . . as will 

effectuate the policies of [the Act].”  29 U.S.C. § 160(c).  The Board has “broad 

discretionary” authority to fashion remedies based on its administrative expertise 

and the “enlightenment gained from experience.”  Fibreboard Paper Prods. Corp. 

v. NLRB, 379 U.S. 203, 216 (1964); see Gissel Packing, 395 U.S. at 612 n.32 

(recognizing that the Board “draws on a fund of knowledge and expertise all its 

own, and its choice of remedy must therefore be given special respect by reviewing 

courts”).  Courts must enforce the Board’s chosen remedies unless shown to be “a 

patent attempt to achieve ends other than those which can fairly be said to 

effectuate the policies of the Act.”  Fibreboard Paper, 379 U.S. at 216. 
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As the Board has explained, based on its long experience remedying similar 

violations of the Act, a public notice reading is sometimes necessary as “an 

effective but moderate way” to provide employees “with some assurance that their 

rights under the Act will be respected in the future.”  Auto Nation, Inc., 360 NLRB 

1298, 1298 n.2 (2014), enforced, 801 F.3d 767 (7th Cir. 2015).  This Court has 

repeatedly affirmed that a public notice reading is an appropriate remedy where, 

for example, “upper management has been directly involved in multiple violations 

of the Act.”  Veritas Health Servs., Inc. v. NLRB, 895 F.3d 69, 86 (D.C. Cir. 2018) 

(citing cases); see, e.g., Auto Nation, 360 NLRB at 1298-99 & n.2 (ordering notice 

reading where high-ranking officials were personally involved with unfair labor 

practices); McAllister Towing & Transp. Co., 341 NLRB 394, 400 (2004) (same), 

enforced, 156 F. App’x 386 (2d Cir. 2005).   

In the present case, the unfair labor practices were serious and widespread 

insofar as they ultimately affected the entire bargaining unit and the Union’s status 

as bargaining representative.  Meadows was the director of human resources and 

chief labor negotiator for the multinational corporation that had recently acquired 

the Cedar Rapids facility.  He was also responsible for many of the unfair labor 

practices found by the Board, including undermining the status of the Union and 

engaging in a course of conduct during bargaining that led to the unlawful 

implementation of a last offer radically changing terms of employment for every 
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bargaining-unit employee.  Other unfair labor practices were committed by upper-

level managers at the local facility, including Roseberry and Vislisel, with the 

latter manager threatening employees with permanent job loss.  Based on these 

facts, the Board reasonably found that a public notice reading is necessary to 

ameliorate the impact of Ingredion’s unlawful conduct, and to ensure that the 

Board’s other remedies are fully effective.  (A.2186 n.2, 2221.) 

 Ingredion’s attempt to substitute its own judgement for that of the Board by 

asserting that a notice posting would be “sufficient” in this case (Br.54), and by 

attempting to limit notice-reading remedies to parties with a “history” of violating 

the Act (Br.53), disregards the applicable standard of review.  The Court has long 

recognized that a public notice reading is an appropriate remedy designed to 

effectuate the policies of the Act, and Ingredion has failed to demonstrate that the 

inclusion of that remedy here was a “clear abuse of discretion.”  Hosp. of Barstow, 

Inc. v. NLRB, 897 F.3d 280, 290 (D.C. Cir. 2018).  With respect to Ingredion’s 

misleading assertion that the Board’s Order requires Meadows’ appearance “when 

he no longer works for [Ingredion]” (Br.54), the Board expressly clarified in a 

supplemental order that, “[i]f Meadows is no longer available,” then Ingredion and 
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the Board’s General Counsel “can negotiate (and if necessary litigate) the best 

possible notice-reading alternative in compliance [proceedings]” (A.2225 n.4).5  

                                           
5  Ingredion’s challenge (Br.51-52) to the portion of the Board’s Order requiring 
the rescission of disciplinary actions resulting from the unlawful implementation is 
also without merit.  The Board’s General Counsel did not “change theories in 
midstream” on April 21 by merely introducing documentary evidence of post-
implementation discipline into the record.  The complaint included standard 
language requesting that the Board direct Ingredion to rescind its unlawfully 
implemented terms, to make-whole affected employees, and to grant any further 
appropriate relief.  (A.1640.)  Requiring employers to rescind resultant discipline is 
a normal remedy for such violations.  E.g., EIS Brake Parts, 331 NLRB 1466, 
1466 n.2 (2000).  Even assuming there was a due process issue, Ingredion cannot 
establish prejudice where it was able to litigate the issue at the hearing and then 
fully brief the appropriateness of such a remedy before the Board. 
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CONCLUSION 

 For the foregoing reasons, the Board respectfully requests that the Court 

enter a judgment enforcing the Board’s Order in full. 
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29 U.S.C. § 157 

Sec. 7. Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to refrain 
from any or all of such activities except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 8(a)(3). 

29 U.S.C. § 158(a)(1) 

[Sec. 8. (a) It shall be an unfair labor practice for an employer-] (1) to interfere with, 
restrain, or coerce employees in the exercise of the rights guaranteed in section 7; 

29 U.S.C. § 158(a)(5) 

[Sec. 8. (a) It shall be an unfair labor practice for an employer-] (5) to refuse to 
bargain collectively with the representatives of his employees, subject to the 
provisions of section 9(a). 



ii 

29 U.S.C. § 160(a) 

Sec. 10. (a) The Board is empowered, as hereinafter provided, to prevent any person 
from engaging in any unfair labor practice (listed in section 8) affecting commerce. 
This power shall not be affected by any other means of adjustment or prevention that 
has been or may be established by agreement, law, or otherwise: Provided, That the 
Board is empowered by agreement with any agency of any State or Territory to cede 
to such agency jurisdiction over any cases in any industry (other than mining, 
manufacturing, communications, and transportation except where predominately 
local in character) even though such cases may involve labor disputes affecting 
commerce, unless the provision of the State or Territorial statute applicable to the 
determination of such cases by such agency is inconsistent with the corresponding 
provision of this Act or has received a construction inconsistent therewith. 

29 U.S.C. § 160(b) 

[Sec. 10.] (b) Whenever it is charged that any person has engaged in or is engaging 
in any such unfair labor practice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue and cause to be served upon 
such person a complaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days after the serving of said 
complaint: Provided, That no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing of the charge with the 
Board and the service of a copy thereof upon the person against whom such charge 
is made, unless the person aggrieved thereby was prevented from filing such charge 
by reason of service in the armed forces, in which event the six-month period shall 
be computed from the day of his discharge. Any such complaint may be amended 
by the member, agent, or agency conducting the hearing or the Board in its discretion 
at any time prior to the issuance of an order based thereon. The person so complained 
of shall have the right to file an answer to the original or amended complaint and to 
appear in person or otherwise and give testimony at the place and time fixed in the 
complaint. In the discretion of the member, agent, or agency conducting the hearing 
or the Board, any other person may be allowed to intervene in the said proceeding 
and to present testimony. Any such proceeding shall, so far as practicable, be 
conducted in accordance with the rules of evidence applicable in the district courts 
of the United States under the rules of civil procedure for the district courts of the 
United States, adopted by the Supreme Court of the United States pursuant to section 
2072 of title 28, United States Code. 
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29 U.S.C. § 160(c) 

[Sec. 10.] (c) The testimony taken by such member, agent, or agency, or the Board 
shall be reduced to writing and filed with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear argument. If upon the 
preponderance of the testimony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall issue and cause to be 
served on such person an order requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative action including reinstatement of 
employees with or without backpay, as will effectuate the policies of this Act: 
Provided, That where an order directs reinstatement of an employee, backpay may 
be required of the employer or labor organization, as the case may be, responsible 
for the discrimination suffered by him: And provided further, That in determining 
whether a complaint shall issue alleging a violation of section 8(a)(1) or section 
8(a)(2), and in deciding such cases, the same regulations and rules of decision shall 
apply irrespective of whether or not the labor organization affected is affiliated with 
a labor organization national or international in scope. Such order may further 
require such person to make reports from time to time showing the extent to which 
it has complied with the order. If upon the preponderance of the testimony taken the 
Board shall not be of the opinion that the person named in the complaint has engaged 
in or is engaging in any such unfair labor practice, then the Board shall state its 
findings of fact and shall issue an order dismissing the said complaint. No order of 
the Board shall require the reinstatement of any individual as an employee who has 
been suspended or discharged, or the payment to him of any backpay, if such 
individual was suspended or discharged for cause. In case the evidence is presented 
before a member of the Board, or before an administrative law judge or judges 
thereof, such member, or such judge or judges, as the case may be, shall issue and 
cause to be served on the parties to the proceeding a proposed report, together with 
a recommended order, which shall be filed with the Board, and if no exceptions are 
filed within twenty days after service thereof upon such parties, or within such 
further period as the Board may authorize, such recommended order shall become 
the order of the Board and become affective as therein prescribed. 
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29 U.S.C. § 160(e) 

[Sec. 10.] (e) The Board shall have power to petition any court of appeals of the 
United States, or if all the courts of appeals to which application may be made are 
in vacation, any district court of the United States, within any circuit or district, 
respectively, wherein the unfair labor practice in question occurred or wherein such 
person resides or transacts business, for the enforcement of such order and for 
appropriate temporary relief or restraining order, and shall file in the court the record 
in the proceeding, as provided in section 2112 of title 28, United States Code. Upon 
the filing of such petition, the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and of the question 
determined therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to make and enter a decree 
enforcing, modifying and enforcing as so modified, or setting aside in whole or in 
part the order of the Board. No objection that has not been urged before the Board, 
its member, agent, or agency, shall be considered by the court, unless the failure or 
neglect to urge such objection shall be excused because of extraordinary 
circumstances. The findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered as a whole shall be 
conclusive. If either party shall apply to the court for leave to adduce additional 
evidence and shall show to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for the failure to adduce such 
evidence in the hearing before the Board, its member, agent, or agency, the court 
may order such additional evidence to be taken before the Board, its member, agent, 
or agency, and to be made a part of the record. The Board may modify its findings 
as to the facts, or make new findings, by reason of additional evidence so taken and 
filed, and it shall file such modified or new findings, which findings with respect to 
question of fact if supported by substantial evidence on the record considered as a 
whole shall be conclusive, and shall file its recommendations, if any, for the 
modification or setting aside of its original order. Upon the filing of the record with 
it the jurisdiction of the court shall be exclusive and its judgment and decree shall 
be final, except that the same shall be subject to review by the appropriate United 
States court of appeals if application was made to the district court as hereinabove 
provided, and by the Supreme Court of the United States upon writ of certiorari or 
certification as provided in section 1254 of title 28. 
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29 U.S.C. § 160(f) 
 
[Sec. 10.]  (f) Any person aggrieved by a final order of the Board granting or denying 
in whole or in part the relief sought may obtain a review of such order in any United 
States court of appeals in the circuit wherein the unfair labor practice in question 
was alleged to have been engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the District of Columbia, by 
filing in such court a written petition praying that the order of the Board be modified 
or set aside. A copy of such petition shall be forthwith transmitted by the clerk of 
the court to the Board, and thereupon the aggrieved party shall file in the court the 
record in the proceeding, certified by the Board, as provided in section 2112 of title 
28, United States Code. Upon the filing of such petition, the court shall proceed in 
the same manner as in the case of an application by the Board under subsection (e) 
of this section, and shall have the same jurisdiction to grant to the Board such 
temporary relief or restraining order as it deems just and proper, and in like manner 
to make and enter a decree enforcing, modifying and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; the findings of the Board 
with respect to questions of fact if supported by substantial evidence on the record 
considered as a whole shall in like manner be conclusive. 
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These cases were submitted for advice regarding whether the Union’s 
counterproposals to the Employers’ proposed pension contribution rate increases—
made in response to the Pension Plan Trust’s rehabilitation plan during the terms of 
the parties’ contracts—violated Section 8(b)(3).  We conclude that the Union did not 
violate Section 8(b)(3) because none of the contracts contained reopener provisions 
regarding pension contribution rates and, therefore, the Union had no obligation to 
bargain over the Employers’ proposals while the contracts were in effect.  Moreover, 
even assuming that one of the contracts contained a reopener provision and the Union 
was therefore required to bargain in good faith in response to an employer proposal, 
we conclude that the Union’s counterproposals were made in good faith and did not 
violate the Act. 
 

FACTS 
 
Sause Bros., Inc. (“Sause”) and Crowley Marine Services (“Crowley”) are marine 

transportation and logistics companies whose employees are represented by the 
Inlandboatmen’s Union of the Pacific (“Union” or “IBU”).  Sause’s employees in 
Hawaii and Oregon are covered by separate collective-bargaining agreements with 
the Union: the Hawaii Contract, effective August 1, 2016-July 31, 2020, and the 
Columbia River Contract, effective July 1, 2017-December 31, 2020.  Crowley’s 
employees are covered by the Puget Sound Contract with the Union, effective October 
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15, 2017-October 15, 2020.  All three contracts contain pension provisions requiring 
the Employers to contribute to the Inland Boatmen’s Union of the Pacific National 
Pension Plan, a multiemployer plan.  The pension-plan section of the Puget Sound 
Contract also contains a provision that states: “The Company [Crowley] and Union 
agree to meet prior to November 1, 2018 to discuss options for increasing future 
Pension Plan Contribution Rates as discussed in 2017-2020 CBA negotiations.”  The 
Columbia River and Hawaii Contracts do not contain this provision in their pension-
plan sections; elsewhere, they contain general severability provisions stating that the 
parties will meet and renegotiate any contract provision that is held invalid or 
inoperative by legislation or court action, while the rest of the contract remains in 
effect.   

 
In September 2017, the Pension Plan went into “critical status.”  Accordingly, in 

May 2018, the Pension Plan Trust developed a rehabilitation plan to restore adequate 
funding to the Plan over a defined time period, as required by the Pension Protection 
Act of 2006.1  The rehabilitation plan required all involved parties to mutually agree 
to one of two supplemental rate schedules—the “Preferred Schedule” or the “Default 
Schedule”—but if no agreement could be reached, the Trust would impose the 
contribution rates from the Default Schedule as an extra-contractual surcharge on the 
employer.  The Default Schedule has higher contribution rates than the Preferred 
Schedule, but both schedules require higher contribution rates than those set forth in 
the parties’ contracts and provide decreased benefits to employees.  Any agreed-upon 
final schedule (either Preferred or Default) would be incorporated into the parties’ 
collective-bargaining agreement.   

 
In the Summer of 2018, after the effective dates of all three contracts, Sause and 

Crowley each sought the Union’s agreement to an MOU (modeled on a form provided 
by the Trust) adopting the less expensive Preferred Schedule.  The Union did not 
accept those proposals, but rather responded with counterproposals that would adopt 
the Preferred Schedule but with the following additional language in the MOU: “Any 
[subsequent] change in these contributions shall be mutually agreed to by the 
parties.”  That language would require the Union’s consent for the Employer to return 
to lower rates during the term of the extant contracts even if the Pension Plan were to 
emerge from “critical status” and the Trust were to end the requirement of 
supplemental payments.  The Union states that it sought this language to enable it to 
recoup some of the lost employee accruals, which were also suspended under the 
rehabilitation plan.  According to the Trust, this additional language would be 
unenforceable because it would constrain future Trust rate hikes.  The Union asserts 
that it subsequently modified the language of its proposal to Crowley to specify that 
the “parties shall not lower the contribution rates absent mutual agreement.”   

                                                          
1 See Additional Funding Rules for Multiemployer Plans in Critical or Endangered 
Status, 29 U.S.C. § 1085(b)(2).   
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Neither Employer accepted the Union’s counterproposal.  Because the parties did 

not agree to a supplemental rate schedule, the Trust is charging the Employers the 
higher Default Schedule rate. 

 
ACTION 

 
 
We conclude that the Union’s counterproposals did not violate Section 8(b)(3) 

because none of the contracts contained reopener provisions regarding pension 
contribution rates and, therefore, the Union had no obligation to bargain over this 
subject while the contracts were in effect.  Moreover, even assuming arguendo that 
the Puget Sound Contract’s provision stating that the parties “will discuss options for 
increasing future Pension Plan contribution rates” is a reopener provision, and the 
Union was therefore required to bargain in good faith in response to Crowley’s 
proposal, we conclude that the Union’s counterproposals did not constitute bad-faith 
bargaining. 

 
Section 8(d) expressly states that the duty to bargain in good faith does not 

require either party “to discuss or agree to any modification of the terms and 
conditions contained in a contract for a fixed period . . . .”  Accordingly, a union 
generally does not violate Section 8(b)(3) by failing to bargain in good faith in 
response to a request for a mid-term contract modification.2  Although parties may 
expressly agree that they will bargain during the term of the contract, by including 
“reopener” language in the agreement, the Board has strictly construed purported 
reopener provisions, holding that “[o]nly an express agreement to reopen the terms of a 
collective-bargaining agreement suffices as a waiver of th[e] right” not to bargain over 
proposed midterm contract modifications.3  The Board has also held that parties’ 

                                                          
2  Sheet Metal Workers Local 91 (Schebler Co.), 294 NLRB 766, 773 (1989) (finding 
that there is generally “no obligation either to bargain or to accede to” an employer’s 
request for a mid-term contract modification), enforced in relevant part, 905 F.2d 417 
(D.C. Cir. 1990); Boeing Co., 337 NLRB 758, 762-63 (2002) (no Section 8(a)(5) 
violation because “no party to a collective-bargaining agreement may be compelled 
either to discuss contract changes or to agree to them”); Connecticut Power Co., 271 
NLRB 766, 766-67 (1984) (employer did not violate Section 8(a)(5) by refusing to 
bargain over its own proposal for a mid-term wage increase). 
 
3 Kellogg Co., 362 NLRB 736, 741 n.14 (2015) (emphasis added), enforcement denied, 
840 F.3d 322 (6th Cir. 2016). 
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agreement to meet and discuss proposals during the term of the contract is 
insufficient to create a contract reopener.4    

 
Here, Sause’s proposals for the Union to adopt the Preferred Schedule were 

requests to modify the Hawaii and Columbia River contracts, because those contracts 
clearly lack express reopener language.  We reject Sause’s argument that the 
severability provisions in those contracts, which require further bargaining if a 
contract provision is held invalid or inoperative by legislation or court action, are 
tantamount to reopener provisions.  The rehabilitation plan does not render the 
contractual pension provisions invalid or inoperative; it imposes extra-contractual 
surcharges on the contractually-required contributions if the parties do not agree to 
adopt either the Preferred or Default schedule. 

 
The Puget Sound Contract also lacks an express reopener provision.  Although it 

contains language stating that the Union and Crowley will “meet . . . to discuss 
options for increasing future Pension Plan Contribution Rates,” as noted above, the 
Board has found that agreements to merely “meet and discuss” contract provisions 
are not express agreements to reopen the contract.  Further, although the Union 
asserts that the parties agreed to this language in recognition of the Plan’s “critical 
status” and the likelihood that the forthcoming rehabilitation plan would call for 
contribution-rate changes, there is no evidence of that in the record, nor any evidence 
indicating that the parties intended the provision to require reopening the contract.   

 
Absent reopener provisions, the Union had no duty to bargain with Sause or 

Crowley regarding their proposals and therefore did not violate the Act by making the 
counterproposals, even if the Trust is correct that the language in the 
counterproposals, if adopted, would be unenforceable.5  Given the terms of the Trust’s 
rehabilitation plan, it was incumbent upon the Union to consider and discuss the 
Employers’ proposed MOUs, which it did.  But requiring full-fledged bargaining to a 
good faith impasse would be inconsistent with well-established legal principles 
regarding parties’ obligations during the term of a contract.  

 
                                                          

4 Herman Bros., Inc., 273 NLRB 124, 124 n.1 (1984) (union did not “tacitly agree” to 
reopen contract, thereby incurring a bargaining obligation, “simply by agreeing to 
discuss” employer’s proposed midterm wage modifications and offering its own 
counterproposals), enforced mem., 780 F.2d 1015 (3d Cir. 1985); Mack Trucks, 294 
NLRB 864, 865 (1989) (same).   
 
5 Sheet Metal Workers Local 91 (Schebler Co.), 294 NLRB at 773 (dismissing 
allegation that union violated Sec. 8(b)(3) by insisting upon an unlawful 8(e) clause as 
a condition for granting employer mid-term economic relief).   
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We further conclude that, even if the language contained in the Puget Sound 
Contract was sufficient to require the Union to reopen the contract with regard to 
pension contribution rates, the Union’s counterproposal was not bad faith bargaining.  
The Union’s use of economic leverage created by the rehabilitation plan—under which 
the parties’ failure to agree to the Preferred Schedule results in a contribution-rate 
increase equivalent to the more expensive Default Schedule—to extract an additional 
concession from the Employer is fully consistent with the Act’s good-faith bargaining 
requirement.  Indeed, as noted by the Supreme Court, “[i]t is implicit in the entire 
structure of the Act that the Board acts to oversee and referee the process of collective 
bargaining, leaving the results of the contest to the bargaining strengths of the 
parties.”6  Nor does the fact that the Union’s proposed language may have been 
unenforceable (if adopted) support a finding of bad faith bargaining.7  Moreover, the 
Union did not even insist on the counterproposal as written; after the Trust 
communicated its view that the counterproposal was unenforceable, the Union 
presented a modified counterproposal in order to allay the Trust’s concerns regarding 
enforceability.  The Union at no time demonstrated a “take it or leave it” attitude 
regarding its counterproposal.  Finally, the Union’s counterproposal was not merely 
an exercise of its leverage but had a reasonable objective—to enable it to recoup 
employee accruals suspended under the rehabilitation plan.  For all these reasons, we 
would not find bad faith bargaining here even if there were an obligation to bargain 
during the term of the contract. 
 
 Accordingly, the Section 8(b)(3) charges should be dismissed, absent withdrawal. 
 
 

/s/ 
J.L.S 

 
 

ADV.19-CB-228483.Response.Inland2  

                                                          
6 H. K. Porter Co. v. NLRB, 397 U.S. 99, 107-08 (1970).   
 
7 Indeed, even proposing an unlawful provision is not necessarily unlawful absent 
insistence to impasse.  Compare Register Guard, 351 NLRB 1110, 1120 (2007) (merely 
proposing or bargaining over unlawful subject does not necessarily violate the Act; 
employer did not insist to impasse on arguably illegal proposal where there was no 
direct evidence the union asked that the proposal be removed from the table), enforced 
in relevant part, 571 F.3d 53 (D.C. Cir. 2009), with Sheet Metal Workers Local 20 
(George Koch Sons), 306 NLRB 834, 834, 838-39 & n.12 (1992) (union violated Section 
8(b)(3) by conditioning agreement to new contract upon inclusion of unlawful 8(e) 
clause).  

(b) (6), (b) (7)(



Town Could Ban 12-Foot Inflatable Rat from Picketing Line
HR Magazine   03 Apr 2019 07:18
A court permitted a town to ban a union from displaying a 12-foot inflatable rat at an informational picke ing site by finding that the town's
ordinance did not violate the First Amendment, according to the 7th U.S. Circuit Court of Appeals. Scabby the...

 
Labor Secretary Faces Lawmakers Amid Epstein Probe
BloombergLaw - Daily Labor Report   03 Apr 2019 07 06
By Patricio Chile Labor Secretary Alexander Acosta will testify this afternoon before a House Appropriations subcommittee. The hearing is
Acosta’s first public meeting with lawmakers after some Democrats have called for him to step down over his role in...

 
Waiving Class-Wide Arbitrations in Construction Contracts
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Companies routinely turn to arbitration as an efficient and cost-effec ive means of resolving disputes. Increasingly, these same companies use
arbitration to prohibit consumers and employees from commencing class ac ions. While certain courts look with...
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Wednesday, April 3, 2019

 

 

Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.

 
 
 



From: Witkin, Cynthia
To: Robb, Peter; Stock, Alice B.
Subject: Scabby
Date: Wednesday, April 3, 2019 8:31:18 AM

https://www.shrm.org/resourcesandtools/legal-and-compliance/employment-law/pages/court-
report-ban-on-scabby-the-rat.aspx
A court permitted a town to ban a union from displaying a 12-foot inflatable rat at an informational
picketing site by finding that the town's ordinance did not violate the First Amendment, according to
the 7th U.S. Circuit Court of Appeals.
Scabby the Rat was a giant balloon that was raised after the union learned that a masonry company
working in the town of Grand Chute, Wis., allegedly was not paying area-standard wages and
benefits. The union organized informational picketing at the site and set up the balloon, which was
tethered to stakes in the ground, in the median directly across from the workplace, along a major
local thoroughfare. The following day, the town's code enforcement officer informed the local's
president that the balloon violated the town's sign ordinance, and the union was forced to remove
it.
The union claimed that the ordinance violated the First Amendment because it differentiated
between signs on the basis of content. Courts may uphold a law that restricts even protected speech
in a public forum if the restriction is "content-neutral, narrowly tailored to serve a significant
governmental interest and leaves open ample alternative ways to communicate the desired
message." The 7th Circuit recognized that the union's use of Scabby to protest employer practices is
a form of expression protected by the First Amendment. Yet the court noted that a municipality is
entitled to implement a nondiscriminatory ban of private signs from the public roads and rights of
way, as long as it is not enforced selectively.
The union contended that since the ordinance placed no meaningful limits on the code enforcement
officer's discretion, the town's enforcement was necessarily selective. It also argued that the code
enforcement officer allowed certain signs that were incompatible with the ordinance to remain
undisturbed while at the same time insisting that Scabby had to go. Union officials photographed
signs within the town that allegedly did not comply with the ordinance, but the code enforcement
officer testified that he had investigated every one of the signs identified and had acted when he
found a violation. The code enforcement officer admitted that he may not have ferreted out every
noncompliant sign in the town, but he had never seen a violation and failed to enforce the ordinance
against it.
The district court found that the town did not discriminate on the basis of content when it ordered
Scabby removed. The fact that the code enforcement officer took time to investigate the scope of
the ordinance was not proof of content-based action, the district court remarked, nor did his
handling of the cases represented in the union's photographs show anything but evenhanded
enforcement. The district court characterized the enforcement "as observing a testable line, not
using unbridled discretion."
In affirming the district court's judgment, the 7th Circuit agreed that the ordinance was content-
neutral and narrowly tailored to meet its stated purpose: the banning of anything on the public right
of way that might obstruct vision or distract passing drivers. Additionally, the court underscored that
the union had enough alternative means of communicating its message without having to use
Scabby.
Construction and General Laborers' Union No. 330 v. Town of Grand Chute, 7th Cir., No. 18-1739



(Feb. 14, 2019).
Professional Pointer: An employer must maintain and enforce nondiscriminatory rules limiting
solicitation, distribution and communication among co-workers. An employer that prohibits
employees from discussing union matters during work time but permits discussion about other
nonwork-related matters risks violation of the National Labor Relations Act.
Roger S. Achille is an attorney and a professor at Johnson & Wales University in Providence, R.I.
 
 
 
Cynthia Witkin
Director, Congressional and Public Affairs
National Labor Relations Board
1015 Half Street SE
Washington, DC 20570
Cynthia.witkin@nlrb.gov
(202) 273-0108
 



From: Shorter, LaDonna
To: Merberg, Elinor; Bridge, Diane L.; Bush, Lynn; Carlton, Peter J.; Colwell, John F.; Emanuel, William; Free,

Douglas; Habenstreit, David; Jacob, Fred; Jacob, Chris W; Kaplan, Marvin E.; Kelly, David A.; Krafts, Andrew J.;
Lennie, Rachel G.; Lesesne, Katherine; Lussier, Richard; McFerran, Lauren; Meyers, Mary; Murphy, James R.;
Ring, John; Robb, Peter; Rothschild, Roxanne L.; Sophir, Jayme; Stock, Alice B.; Tursell, Beth; Vazquez, Laura
T.; Zick, Lara S.; Murphy, Paul; Shorter, LaDonna

Subject: Section 10(j) results: Pacific Green Trucking, Inc., Case 21-CA-226775
Date: Wednesday, April 3, 2019 2:10:11 PM
Attachments: OrderGranting.PacificGreen.pdf

ILB.internalresults.21-CA-226775.PacificGreen.docx

On January 4, 2019, the Board authorized the institution of Section 10(j) proceedings in this
nip-in-the-bud case involving, among other things, the Employer’s discharge of a leading
Union activist.  The Region was directed to seek, among other things, interim reinstatement of
the discriminatee. 
 
On April 1, 2019, the U.S. District Court for the Central District of California issued the
attached order granting in full the injunctive relief requested, including a narrow cease and
desist remedy, plus an affirmative order of reinstatement and a reading of the order.
 



NITED STATES GOVERNMENT 

memorandum 
 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
 

DATE: April 3, 2019 
 
TO: Peter B. Robb 
 General Counsel 
 
FROM: Jayme L. Sophir 
 Associate General Counsel 
 
SUBJECT:  Pacific Green Trucking, Inc. 

Case 21-CA-226775 
 
 On January 4, 2019, the Board authorized the institution of Section 10(j) proceedings in 
this nip-in-the-bud case involving, among other things, the Employer’s discharge of a leading 
Union activist.  The Region was directed to seek, among other things, interim reinstatement of 
the discriminatee.   
 

On April 1, 2019, the U.S. District Court for the Central District of California issued the 
attached order granting in full the injunctive relief requested, including a narrow cease and desist 
remedy, plus an affirmative order of reinstatement and a reading of the order.   

 
        
      /s/ 
      J.L.S. 
Attachment 
 
cc: The Board 
 Solicitor’s Office 

Executive Secretary 
Operations Management 

 
H:injlit/10j/ILB.internalresults.21-CA-226775.PacificGreen 
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From: Robb, Peter
To: Arbesfeld, Mark
Subject: RE: Stanford Health Care and United Healthcare Workers - Case No. 32-CB-234643
Date: Thursday, April 4, 2019 4:53:00 PM

Sorry I hit the wrong button.
 

From: Arbesfeld, Mark 
Sent: Thursday, April 04, 2019 4:49 PM
To: Robb, Peter <Peter.Robb@nlrb.gov>
Cc: Sophir, Jayme <Jayme.Sophir@nlrb.gov>
Subject: RE: Stanford Health Care and United Healthcare Workers - Case No. 32-CB-234643
 
Peter:
 
As this is an Advice case I am forwarding to Jayme.
 
Mark
 

From: Robb, Peter 
Sent: Thursday, April 4, 2019 4:39 PM
To: Arbesfeld, Mark <Mark.Arbesfeld@nlrb.gov>
Subject: FW: Stanford Health Care and United Healthcare Workers - Case No. 32-CB-234643
 
Please schedule something. Thanks
 

From: Kirschner, Jr., F. Curt [mailto:ckirschner@JonesDay.com] 
Sent: Thursday, April 04, 2019 3:19 PM
To: Robb, Peter <Peter.Robb@nlrb.gov>
Subject: Stanford Health Care and United Healthcare Workers - Case No. 32-CB-234643
 
General Counsel Robb:
 
We are representing Stanford Health Care in a pending charge filed against United Healthcare
Workers (Case No. 32-CB-234643), alleging a Section 8(b)(3) violation due to the union’s pursuit of
abusive ballot initiatives in California in an effort to obtain a neutrality agreement from SHC.  We
were just notified by the Board Agent that the charge has been referred by Region 32 to the Division
of Advice.
 
We would very much appreciate an opportunity to discuss this important charge with you or your
designee, including with the appropriate representatives of the Division of Advice, if possible.
 
Please let me know. 
 
Thank you.



 
Curt  
 

F. Curt Kirschner, Jr. 
Partner
JONES DAY® - One Firm Worldwide℠
555 California Street, 26th Floor
San Francisco, CA 94104-1500
Office +1.415.875.5769
Cell +1.415.310.6354
ckirschner@jonesday.com

***This e-mail (including any attachments) may contain information that is private,
confidential, or protected by attorney-client or other privilege. If you received this e-mail in
error, please delete it from your system without copying it and notify sender by reply e-mail,
so that our records can be corrected.***



From: Richard Brook
To: Robb, Peter
Cc: King, Kathy Drew; Mickley, John; Osborn, Corinne M.; "hrobbins@proskauer.com"
Subject: Juice Press, 29-RC-190281, 29-CA-191213, et al.
Date: Friday, April 5, 2019 8:42:39 PM
Attachments: 1181 Juice Press EXHIBITS.PDF

1181 Juice Press Letter to GC Robb pdf.PDF

Dear General Counsel Robb:
Please see the attached letter and its exhibits.
Thank you.
Richard Brook
 
Richard A. Brook
Meyer, Suozzi, English & Klein, P.C.
1350 Broadway, Suite 501
New York, NY 10018
Tel: (212) 239-4999
Fax: (212) 239-1311

Disclaimer

Unless the above communication expressly provides that the statements contained therein are intended to
constitute written tax advice within the meaning of IRS Circular 230 Section 10.37, the sender intends by
this message to communicate general information for discussion purposes only, and you should not,
therefore, interpret the statements to be written tax advice or to be sufficient to avoid tax-related penalties.

---------------------------------------------- 
The information transmitted by this electronic mail (and any attachments) is being sent by or on behalf of a
lawyer; it is intended for the exclusive use of the addressee named above and may constitute information
that is privileged or confidential or otherwise legally exempt from disclosure. If you are not the addressee or
an employee or agent responsible for delivering this message to same, you are not authorized to retain,
read, copy or disseminate this electronic mail (or any attachments) or any part thereof. If you have received
this electronic mail (and any attachments) in error, please reply to this e-mail and send written confirmation
that same has been deleted from your system.
Thank you.
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April 5, 2019

BY EMAIL
Hon. Peter B. Robb
General Counsel
National Labor Relations Board
1015 Half Street SE
Washington, D.C. 20570

Re:  Juice Press, LLC, Case Nos. 29-RC-190281, 29-CA-191213, et al.  

Dear General Counsel Robb:

This office represents Local 1181-1061, Amalgamated Transit Union, AFL-CIO (“Local 
1181” or “the Union”), the Petitioner and a Charging Party in the above-referenced cases.  We
respectfully request your timely consideration and intervention.  Local 1181 seeks to appeal the 
Regional Director’s determination that Juice Press, LLC (“the Employer” or “Juice Press”) has 
not materially breached the Informal Settlement Agreement and the Notice posted by the 
Employer in these cases.  Unless an appeal is expeditiously granted, a rerun election that we 
expect will be conducted later this month will take place under conditions that wrongly and 
substantially disadvantage the Union.  However, as explained in more detail herein, the Office of 
the Executive Secretary rejected Local 1181’s Request for Review and, while the Division of 
Operations Management has not reached a final decision, I was informed that the present view is 
that the Regional Director’s determination is not appealable.  So that the Union is not without
any meaningful recourse, we ask that you approve this letter as an appeal to be considered by the 
Office of Appeals on an expedited basis or take such other action you deem appropriate so that 
Local 1181’s challenge to the Regional Director’s determination is promptly considered.

The Regional Director’s determination is submitted herewith as Exhibit A.  The Informal 
Settlement Agreement, including the agreed contents of the Notice, is submitted herewith as 
Exhibit B.
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I.  Background and Procedural History

On August 22, 2018, Administrative Law Judge Benjamin Green issued a Decision and 
Recommended Order in the above-referenced cases.  Judge Green held that the Employer 
violated the Act in such serious ways as to make a fair rerun election unlikely.  See ALJD at 72 
(“the cumulative impact of the Respondent’s ongoing conduct appears to fall within the orbit of 
those cases in which bargaining orders were granted”).  Judge Green therefore recommended an 
order requiring the Employer to bargain with the Union under NLRB v. Gissel, 395 U.S. 575 
(1969).  The Employer agrees in the Notice that its conduct interfered with employees’ right to 
select a representative of their own choosing.

In December 2018, Counsel for the General Counsel and the Employer entered an 
Informal Settlement Agreement, subject to the Regional Director’s approval.  The Informal 
Settlement Agreement did not require the Employer to comply with the bargaining order.

On or about December 21, 2018, Counsel for the General Counsel and the Employer 
jointly moved to remand the cases to the Regional Director to effectuate the Informal Settlement 
Agreement.

On February 8, 2019, the Board granted the motion to remand the cases.

On February 12, 2019, Regional Director Kathy Drew King approved the Informal 
Settlement Agreement.

On February 14, 2019, the Regional Director issued an Order severing the representation 
case and a Notice to Show Cause why a rerun election should not be conducted.

On February 27, 2019, the Union responded to the Notice to Show Cause, stating that a 
Direction of Election should not issue because the Employer had not taken all action required by 
the Informal Settlement Agreement, including complying with the terms of the Notice.  The 
Union had notified the Region of the Employer’s failure to comply with the Informal Settlement 
Agreement.  The Employer’s failure to comply is discussed in greater detail herein.

On March 13, 2019, the Regional Director issued a letter stating that she determined that 
there has not been a material breach of the Settlement Agreement, that she is prepared to direct 
that a rerun election occur shortly after the notice posting period is completed, and giving the 
Union a week to advise if it does not want to proceed to a rerun election.

On April 2, 2019, the Union submitted a Request for Review pursuant to Section 102.67 
of the Board’s Rules and Regulations.  On April 3, 2019, NLRB Associate Executive Secretary 
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Farah Qureshi notified us that Section 102.67 is inapplicable and that the Request for Review 
would not be forwarded to the Board for consideration. 

On April 3, 2019, after receiving Ms. Qureshi’s letter, the Region advised us that it would 
issue a formal compliance determination that the Union could appeal under Section 102.53.  The 
next day, April 4, the Region reversed its position and advised that it would not issue such a 
compliance determination, and that the Regional Director’s determination is not appealable 
under Section 102.53 or 102.67.

Today, I spoke with Deputy to the Assistant General Counsel Miguel Rodriguez.  This 
letter follows upon that conversation.

II. The Merits of the Appeal

The Informal Settlement Agreement provides that the Employer “will comply with the 
terms and provisions of [the] Notice.”  The Notice, in turn, provides, among other pertinent 
provisions, that:

YOU HAVE THE RIGHT to talk to Union representatives during non-work 
time, including during your breaks and before and after your work shifts, and WE 
WILL NOT stop you from talking to Union representatives during those times.

YOU MAY speak to Union representatives during non-work time anywhere at 
the Falchi Building, other than Juice Press work areas, including in the eating area 
on the first floor, in the hallway, or outside the Building.

* * *

WE WILL NOT in any like or related manner interfere with your rights under 
Section 7 of the Act.

By the negotiated Informal Settlement Agreement, the Employer agreed to grant access 
rights that may be broader than the Act’s minimum requirements.

The Employer occupies substantial space on both sides of a large hallway that is open to 
the public on the first floor of a commercial building referred to as the Falchi Building.

Until on or about February 13, 2019, there was an area on the first floor of the Falchi 
Building not occupied by the Employer where many employees of the Employer ate lunch. 
Union representatives campaigned and interacted with employees of the Employer in that area 
during the employees’ lunch breaks.  This was an important opportunity for the Union to 
campaign and for employees to hear from Union representatives. 
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On or about February 13, 2019, only a few days after the Board granted the Joint Motion 
to Remand Cases on February 8, 2019 and the Regional Director approved the Informal 
Settlement Agreement on February 12, 2019, and a day before the Regional Director issued the 
Order Severing Cases and Notice to Show Cause why a rerun election should not be conducted, 
the area where many employees of the Employer were eating lunch was suddenly closed.  To 
date, the area has not been put to any other use.

Also on February 13, 2019, Falchi Building security directed Union representatives to a 
new area on the first floor where many of the Employer’s employees now eat lunch.  The new 
area is a non-work area of the Employer directly accessible from the hallway through glass doors 
(and accessible without entering work areas).  However, Union representatives are not able to 
access the new area because a pin code is required to enter.

The Union’s contentions.  Weeks before formally responding to the Regional Director’s 
February 14, 2019 Notice, the Union told the Region that the Employer was violating the 
Informal Settlement Agreement and the Notice by (1) denying Union organizers access to the 
new lunch area and (2) causing the Falchi Building or its agents to close the area where 
employees were eating lunch and Union organizers were campaigning.  Indeed, the Union 
brought these issues to the Region’s attention almost immediately upon learning of the changes.

The Regional Director’s Determination.  The Regional Director’s March 13, 2019 letter 
misstates the Union’s contentions, rejects those (misstated) contentions, and never addresses the 
Union’s actual contentions.  Specifically, the Regional Director stated:

[T]he Union contends that the Employer has violated the terms of the Settlement 
Agreement by denying the Union access to employees by making various changes 
to the layout of the Falchi Building, the location of the Employer’s facility at 
issue here.

The Union did not contend that the Employer made changes to the layout of the Falchi 
Building.  Not surprisingly, the Regional Director found that “[t]here is no evidence” supporting 
the argument that the Union did not make.  Thus, the Regional Director stated that there has not 
been a material breach of the Informal Settlement Agreement.

The Employer’s denial of access to the new lunch area to Union representatives.  The 
Notice provides that employees may “speak to Union representatives during non-work time 
anywhere in the Falchi Building, other than Juice Press work areas,” that the Employer “will not 
stop you from talking to Union representatives during [non-work] times[,]” and that the 
Employer “will not in any like or related manner interfere with your rights under Section 7 of the 
Act.”  By making the new lunch area inaccessible to Union representatives, the Employer 
interferes with employees speaking to Union representatives during non-work time in an area at 
the Falchi Building that is not a Juice Press work area, directly contravening the Notice’s 
unambiguous provisions.



Hon. Peter B. Robb
General Counsel, NLRB
April 5, 2019
Page 5

The Union understands that the Region asked the Employer about Union access to the 
new lunch area after the Union reported the issue, and that the Employer did not agree to grant 
Union representatives access to the area.  On or about March 20, 2019, Union representatives 
asked the Employer for access to the new lunch area.  The Employer’s representatives told the 
Union representatives to speak to the Board Agent.  The Union reported this to the Region.

The Regional Director’s March 13, 2019 letter does not address the Union’s contention 
concerning the new lunch area and, therefore, does not explain why the Employer’s denial of 
access to the new lunch area is not an obvious breach, or a “material” breach, of the Informal 
Settlement Agreement and Notice.  The Board should require the Employer to comply with the 
unambiguous terms and provisions of the Notice, as the Employer committed to do in the 
Informal Settlement Agreement.

The simultaneous closing of the open lunch area and relocation of employees eating 
lunch to a restricted lunch area.  As in most cases, the Employer did not admit that its actions 
that ALJ Green found violated the Act were the product of discriminatory animus; nor were there 
“smoking guns.”  Now, in addition to the Employer’s history of unlawful interference with its 
employees’ rights and the Union’s organizing efforts, other evidence again more than suffices for 
a trier of fact to conclude that the Employer persuaded building management to close the open 
lunch area.  This evidence includes:

 The timing of the closing of the open lunch area – following closely upon the 
activity in the case making apparent that a rerun election would soon occur.

 The absence (to the Union’s knowledge) of any proffered legitimate explanation 
for the closing of the open lunch area or evidence that the closing of that area was 
scheduled before the Employer knew that a rerun election was forthcoming.

 The closed lunch area is still not being used for any other purpose.

 Employees immediately started eating in the new lunch area, showing that the 
Employer knew that the open lunch area would be closed.

 The Employer took no action to attempt to persuade building management to 
permit employees to resume eating lunch, and Union representatives to resume 
campaigning, in the open lunch area.  As the Regional Director noted, the 
Employer sent a letter dated February 26, 2019, to building management about 
Union interactions with Juice Press employees in the Falchi Building.  However, 
the Employer’s letter inexplicably does not address the lunch area issue, which 
was the Union’s foremost complaint.

A finding that the Employer was behind the building’s decision to close the open lunch 
area requires the conclusion that the Employer violated the Informal Settlement Agreement and 
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the Notice by effectively stopping employees from talking to Union representatives during non-
work time in a non-work area at the Falchi Building.

The Regional Director’s March 13, 2019 letter does not consider the evidence that the 
Employer was behind the building’s decision to close the open lunch area or explain why such 
conduct is not a breach, or a “material” breach, of the Informal Settlement Agreement and 
Notice.

In sum, the Regional Director has not required compliance with important terms of the
Informal Settlement Agreement, the meaning of which is unambiguous, granting a substantial 
advantage to the Employer in the upcoming rerun election.

For the foregoing reasons, the Regional Director’s determination is clearly erroneous and 
such errors prejudicially affect the rights of the Union and employees of the Employer.

III.  Expedited Consideration

The Union respectfully requests that the Office of Appeals consider this appeal on an 
expedited basis because of the impending rerun election.  Unless the appeal is expeditiously 
granted, the rerun election will be conducted under conditions that wrongly and substantially 
favor the Employer and disadvantage the Union.  Since the violation of the Informal Settlement 
Agreement and Notice is apparent, the Office of Appeals should grant the Union’s appeal and 
direct the Regional Director to enforce the Informal Settlement Agreement.

Thank you for your prompt consideration of this letter.

Respectfully submitted,

/s/Richard Brook

Richard Brook

Enclosures
cc:  Local 1181 (by e-mail)
     by e-filing and e-mail)
       J. Mickley (by e-filing and e-mail)
      by e-filing and e-mail)
       H. Robbins (by e-filing and e-mail)       

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)



 



   
   

 
      
   

    

  

  
      

    
   

   
   

  

          
                

                
               

               
              

              
              

               
              

                
                 

            
             
             

              
        

                
                

                  

  

   
 



 



  

    

   

   
   

    

   

    

   

 
 
 

  
 
 
 
 

              
              

              
                
                    

                    
                 

             

            
                   

               
                   

                 
                

                  
                



                 
    

                
               

               

                 
                  

                
                 

                 
                 

                 
                
                 

  

    

 

 

 

  

                 
             

                   
                

                

                
                

                 
                 

                 
                

                 
      

                
               

                    



                 
        

              
          

           
        

               
                   

                 
                

                   
                  
                     

               
                

                  
  

                    
                 

        

         
               

             
                

           

 

              
               

                 
                  

               
                 

                 
                
                 

                   
                 

                    
                   



         
 

        
            

 

  
  

 
     
  

    
  

 

   

 

  
    

  
  

         

 

 

    

 
     

        

         

 



  
 

  

  

 
     



 

 
   

  

  
   



         

      

      
          
          
          

            

               
         

               
         

                 
          

                
                 

 

                
            

             
                 
      

             
                  

     

             
                 

        

               

                

                 
       



               
                

                   
  

                
  

               

                 
            

                  
      

                
     

                  

            
            

             
             

               
              

             

             
  

            

           
      

              
       

               
              

                  



               
                 

              

                
                    
        

             
                 

                

           
                    

               
             

  

              
            
            
                  

                
              

            
          

    
 

  

 
       

           
                   

                
          



From:
To: Robb, Peter
Cc: Dale Pierson; Melinda S. Hensel; Charles Kiser; Rob Paszta
Subject: Ohr v. Local 150 (18-cv-8414)
Date: Friday, April 5, 2019 3:32:48 PM
Attachments: 1st.rta.robb.04-05-19.ddp.lms.pdf

Please find attached Respondent/Counter-Plaintiff Local 150’s First Requests to Admit to
Petitioner/Counter-Defendant Peter R. Robb.  Hard copy to follow via U.S. Mail.
 

 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

Peter Sung Ohr, Regional Director of the ) 
National Labor Relations Board, Region 13, ) 
      ) 
  Petitioner,   ) 
      ) Case No. 18-cv-8414 
 v.     ) 
      ) Judge: Ruben Castillo 
International Union of Operating Engineers, ) Magistrate Judge: Jeffrey Cole 
Local 150, AFL-CIO,    ) 
      ) 
  Respondent.   ) 
____________________________________) 
      ) 
International Union of Operating Engineers, ) 
Local 150, AFL-CIO,    ) 
      ) 
  Counter-Plaintiff,  ) 
      ) 
 v.     ) 
      ) 
Peter R. Robb, General Counsel of the ) 
National Labor Relations Board, and the ) 
National Labor Relations Board,  ) 
      ) 
  Counter-Defendants.  ) 
 

RESPONDENT/COUNTER-PLAINTIFF LOCAL 150’s 
FIRST REQUESTS TO ADMIT TO 

PETITIONER/COUNTER-DEFENDANT PETER R. ROBB 
 
 Respondent/Counter-Plaintiff International Union of Operating Engineers, Local 150, 

AFL-CIO (“Local 150”), hereby requests pursuant to Rule 36 of the Federal Rules of Civil 

Procedure, Fed. R. Civ. P. 36, that Petitioner/Counter-Defendant Peter R. Robb (“Robb”) provide 

written answers to these Requests to Admit to the Local 150 Legal Department, at 6140 Joliet 

Road, Countryside, Illinois 60525, within thirty (30) days after service, no later than May 6, 2019. 
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REQUEST NO. 1: 

 After the NLRB Region 13 dismissed in accordance with existing law those portions of the 

unfair labor practice charges filed against the International Union of Operating Engineers, Local 

150, AFL-CIO (“Local 150”), by Donegal Services, LLC, Case Nos. 13-CC-227527-231597, 

related to the posting of “a large inflatable rat” and banners which read, “Shame On” various 

employers near the entrances of their facilities, the NLRB Office of Appeals reversed those 

dismissals and directed the Region to issue complaint. 

REQUEST NO. 2: 

 After the NLRB Region 25 dismissed in accordance with existing law the unfair labor 

practice charge filed against Local 150 by Lippert Components, Inc., Case No. 25-CC-228342, 

related to the use of inflatable rats and stationary banners, the NLRB Office of Appeals reversed 

that dismissal and directed the Region to issue complaint. 

REQUEST NO. 3: 

 A true and correct copy of the Regional Director’s dismissal letter dated October 22, 2018, 

dismissing the unfair labor practice charge filed by Lippert Components, Inc., Case No. 25-CC-

228342, is attached hereto as Exhibit A.   

REQUEST NO. 4: 

 After Maglish Plumbing, Heating & Electric, LLC, filed the unfair labor practice charge in 

NLRB Region 25 Local 150, Case No. 25-CC-230368, related to the use of inflatable rats and 

stationary banners, the NLRB Office of Advice directed the Region to issue complaint. 
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REQUEST NO. 5: 

 Current NLRB caselaw holds that the peaceful use of inflatable rats and stationary banners 

are not inherently coercive. 

REQUEST NO. 6: 

 Current NLRB caselaw holds that absent confrontational activity, the peaceful use of 

inflatable rats and stationary banners is not the “functional equivalent” of picketing. 

REQUEST NO. 7: 

 Current NLRB caselaw holds that the peaceful use of inflatable rats and stationary banners 

are not in violation of Section 8(b)(4). 

REQUEST NO. 8: 

 In 2017 and/or 2018, the NLRB’s Office of the General Counsel issued internal 

memoranda and/or other directives that cases involving the use of inflatable rats and banners be 

prosecuted so as to change current Board law that such activity was protected. 

REQUEST NO. 9: 

 The memoranda and/or directives referred to in Request No. 8, supra, were not disclosed 

to the public. 

REQUEST NO. 10: 

 The NLRB has no evidence that any of the neutral employers identified in the Amended 

Petition for Preliminary Injunctive Relief Under Section 10(l) of the National Labor Relations Act 

filed in the U.S. District Court for the Northern District of Illinois titled, Ohr v. IUOE Local 150, 

Case No. 1:18-cv-08414 (Doc. #12, filed 12/31/18, ¶¶ 9(p-w), at PageID #56-57), suffered any 

irreparable harm as a result of Local 150’s use of inflatable rats and stationary banners. 
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REQUEST NO. 11: 

 The neutral employers referred to in Request No. 10, supra, could seek damages for any 

business losses suffered as a result of Local 150’s use of inflatable rats and stationary banners 

under 29 U.S.C. § 187. 

REQUEST NO. 12: 

 The neutral employers referred to in Request No. 10, supra, could seek damages for any 

reputational harm incurred as a result of Local 150’s use of inflatable rats and stationary banners 

in state court defamation lawsuits. 

Dated: April 5, 2019    Respectfully submitted, 
 
 By: /s/ Dale D. Pierson    
  One of the Attorneys for Local 150 
 
Attorneys for Local 150: 
Dale D. Pierson (dpierson@local150.org) 
Melinda S. Hensel (mhensel@local150.org) 
Charles R. Kiser (ckiser@local150.org) 
Robert A. Paszta (rpaszta@local150.org) 
Local 150 Legal Department 
6140 Joliet Road 
Countryside, IL  60525 
Ph. 708/579-6663 
Fx. 708/588-1647



EXHIBIT A 









CERTIFICATE OF SERVICE 
 

The undersigned, an attorney of record, hereby certifies that he caused the foregoing to be 
served on counsel of record via electronic and U.S. mail on or before 5:00 p.m. on April 5, 2019: 

 
Peter Robb, General Counsel 

National Labor Relations Board 
1015 Half Street SE 

Washington, DC  20003 
peter.robb@nlrb.gov 

 
 By: /s/ Dale D. Pierson    
  One of the Attorneys for Local 150 
 
Attorneys for Local 150: 
Dale D. Pierson (dpierson@local150.org) 
Melinda S. Hensel (mhensel@local150.org) 
Charles R. Kiser (ckiser@local150.org) 
Robert A. Paszta (rpaszta@local150.org) 
Local 150 Legal Department 
6140 Joliet Road 
Countryside, IL  60525 
Ph. 708/579-6663 
Fx. 708/588-1647 
 



























From: Ginn, Amy H.
To: Robb, Peter; Ring, John; McFerran, Lauren; Kaplan, Marvin E.; Emanuel, William; Rothschild, Roxanne L.; Jacob,

Fred; Stock, Alice B.; Tursell, Beth; Bock, Richard; Sophir, Jayme; Platt, Nancy; Carlton, Peter J.; Colwell, John
F.; Murphy, James R.; Free, Douglas; Barham, Jeffrey; Rappaport, Steve

Cc: Walsh, Dennis; Thurman, Shane D.; Coffman, Jill H.; Yashiki, Dale K; Thompson, Karen K.; Cohen, David;
Habenstreit, David; Johnston, Rebecca; Ewasiuk, Craig; Cantor, Jared

Subject: Circuit Court Dismissals and Consent Judgments in Settled Cases January-March 2019
Date: Monday, April 8, 2019 1:31:04 PM

Ninth Circuit dismissal in Y.P. Advertising, Board Case Nos. 20–CA–147219, 20–CA–167875, 20–CA-
176151, 20–CA–177029, 20–CA–181140, 20–CA–181554, and 20–CA–181851
(reported at 366 NLRB No. 89)
                On May 16, 2018, the Board issued a Decision and Order in this case involving the
employer’s direct dealing with employees represented by the International Brotherhood of Electrical
Workers, Local 1269 and its unreasonable delay in responding to the union’s relevant information
requests.  After the Board filed an application for enforcement in the Ninth Circuit, the employer
entered into a settlement agreement to comply with the Board’s order in full and waive its right to
contest the propriety of that Order or the underlying findings of fact and conclusions of law.  On
January 7, 2019, the court granted the Board’s motion to dismiss its application for enforcement.
 
Third Circuit consent judgment in Hard Hat Services, Board Case No. 04–CA–196783 (reported at 366
NLRB No. 106)
                On June 12, 2018, the Board issued a Decision and Order in this refusal-to-hire case
involving an electrical contractor and two job applicants who listed their affiliation with the
International Brotherhood of Electrical Workers, Local Union No. 98 on their job applications.  After
the case entered court mediation, the employer thereafter agreed to the entry of a consent
judgment requiring it to instate and make whole the two applicants, with the remedy to be
determined under Oil Capitol, and to include the Board’s Notice with any job listings during the 60-
day Notice period.  On January 10, 2019, the court granted the Board and employer’s joint motion
for entry of a consent judgment.    
 
Eleventh Circuit dismissal in Gulf Coast Rebar, Board Case Nos. 12–CA–149627, 12–CA–149943, 12–

CA-150071, 12–CA–151050, and 12–CA–151091 (reported at 365 NLRB No. 128)
                On September 18, 2017, the Board issued a Decision and Order in this case finding that the
employer threatened employees in numerous ways and unlawfully discharged one employee after
threatening, physically assaulting, and filing a false police report against him because of his support
for the Iron Workers Regional District Council, International Union of Bridge, Structural, Ornamental
and Reinforcing Iron Workers, AFL–CIO.  The Board further found, resolving the only issue contested
before it and rejecting the employer’s Section 10(b) argument with respect to an unlawful contract
repudiation, that the employer unlawfully refused to provide relevant information to the union. 
After the employer petitioned for review and the Board cross-applied for enforcement, the parties
participated in the court’s mediation program but did not achieve a settlement.  Following briefing
and the scheduling of oral argument, the union indicated that it was no longer requesting that the
employer bargain by furnishing the requested information.  The employer agreed to complete its
compliance with the Board order by expunging the discharged employee’s file (having already
offered him reinstatement and with no make whole relief due) and posting the Notice.  On March
12, 2019, the Court granted the parties’ joint motion and dismissed the petition for review and



cross-application for enforcement.
 
Ninth Circuit dismissal in Matson Terminals, Inc., Board Case No. 20–CA–178312 (reported at 367
NLRB No. 20)
                On October 17, 2018, the Board issued a Decision and Order in this unilateral change case
finding that the employer unlawfully transferred bargaining unit work without notifying Hawaii
Teamsters & Allied Workers Union, Local 996 and giving the union an opportunity to bargain over
the decision.  After the Board filed an application for enforcement in the Ninth Circuit and in
conjunction with a settlement of additional unfair labor practice findings that were enforced by the
D.C. Circuit, the employer entered into a settlement agreement to comply with the Board’s order in
full and waive its right to contest the propriety of that Order or the underlying findings of fact and
conclusions of law.  On March 20, 2019, the court granted the Board’s motion to dismiss its
application for enforcement.
 
 
Amy Ginn|Mediation and Settlement Program Manager
Appellate and Supreme Court Litigation Branch
National Labor Relations Board
1015 Half Street SE, Washington, DC 20570
202.273.2942 | amy.ginn@nlrb.gov
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Pay History Bans Pop Up in Unlikely Places
BloombergLaw - Daily Labor Report   08 Apr 2019 07 06
By Patricio Chile Coastal blue states tend to lead the charge in passing worker-friendly legislation, but laws to ban inquiries into the salary
histories of job candidates are popping up in traditionally conserva ive parts of the country, including North...

 
Punching In: The Trump Overtime Rule Numbers Battle
BloombergLaw - Daily Labor Report   08 Apr 2019 06:36
By Chris Opfer and Jaclyn Diaz Monday morning musings for workplace watchers Math Makes Reporter’s Head Hurt | Acosta, Meet Women’s
Caucus | Labor Board Staffing Blues Chris Opfer: A prominent, labor-backed policy group is out with a new analysis today...

 
Employers’ Forced Worker Meetings Face Legislative Challenge
BloombergLaw - Daily Labor Report   08 Apr 2019 06 07
• Unions say mandatory gatherings unfairly used by employers to quash organizing drives • Connecticut considering restrictions, but only Oregon
has a ban By Aaron Nicodemus Unions are hoping that a pair of bills under consideration in Connecticut will...

 
INSIGHT: New DOL ‘Joint Employer’ Rule—Expect Legal Challenges
BloombergLaw - Daily Labor Report   08 Apr 2019 04 06
The Department of Labor’s proposed rule to update the Fair Labor Standards Act regarding situations where multiple employers are held liable
for wage and hour violations reverses the legal trend under the Obama administration. Jonathan Turner, partner...

 
“I Fully Intend to Outlast These People”: 18 Federal Workers on What It’s Really Like to Work for the Trump
Washingtonian Magazine (Washington, DC)   07 Apr 2019 18:14
Changes of administration have always brought some handwringing inside executive-branch agencies, but according to independent surveys,
federal workers under President Trump are, by and large, distinc ly demoralized about their professional identities....

 
NLRB General Counsel Seeks to Limit Use of Investigative Subpoenas in Unfair Labor Practice Investigations
Employment Law Information Network   07 Apr 2019 00 00

 
NLRB's Union Election Rule Revamp Set For Spring Release
Public Policy Law360   06 Apr 2019 01:38
Already a subscriber? Check out Law360's new podcast, Pro Say, which offers a weekly recap of both he biggest stories and hidden gems from
he world of law.

 
Labor Board: Is Union’s Inclusion of Weingarten Rights Statement in Collective Bargaining Agreement
Coercive?
National Law Review   05 Apr 2019 19:31
The National Labor Relations Board (NLRB) has remanded a 2013 decision to an administrative law judge to determine whether the Board’s
landmark 2017 decision on work rules and policies affects its 2013 determination that a union did not violate National...

 
Two Great Articles
Administrative Law Prof Blog   05 Apr 2019 17:51
Friday, April 5, 2019 By Workplace Prof Share Liz Tippett (Oregon) and Ann Hodges (Richmond, emerita) have each posted on SSRN terrific
articles on unrelated labor/employment topics; both have been or will be published in the Employee Rights & Employment...

 
Case: Labor Relations/Anti-union Campaign (N.L.R.B.)
BloombergLaw - Daily Labor Report   05 Apr 2019 14:26
Sysco Grand Rapids, LLC committed numerous unfair labor practices to deter a union organizing campaign that began in 2014 among its
warehouse and transportation employees. The NLRB adopts an administrative law judge’s findings that the company, among...

 
NLRB Changes Rule on Successor’s Bargaining Obligations
JD Supra: Labor & Employment Law   05 Apr 2019 14:07
A National Labor Relations Board decision this week may help more businesses avoid “perfec ly clear successor” liability after hey take over
operations of another company.... By: Barley Snyder

 
Sysco Subsidiary Evades Bargaining Order for Union Busting
BloombergLaw - Daily Labor Report   05 Apr 2019 14 06
• GOP members rescind ‘ Gissel order’ to force bargaining • Other remedies issued to ensure fair union election By Robert Iafolla A Michigan-
based subsidiary of multinational food distributor Sysco Corp. won’t have to recognize and negotiate with a union...

 
Blog Post: Sysco Workers Get New Vote After Union-Busting, Says NLRB
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   05 Apr 2019 13:25

From: Martin  Andrew
Subject: Legal News FYI 04-08-19
Date: Monday, April 8, 2019 7:58:39 AM

 
Monday, April 8, 2019

 





Joint employer rule provides clarity but may be overturned by courts
Business Insurance   09 Apr 2019 08:03
The proposed joint employer regulation announced by the U.S. Department of Labor last week will give employers needed clarity and guidance if
promulgated, say experts. But they also warn the rule would provide only interpretative guidance to the Fair...

 
Waiting for Student Athletes to Become Student Activists
New York Times, The (New York, NY)   09 Apr 2019 00:00
MINNEAPOLIS -- This Final Four is he fifth anniversary of one of the most effective, if inadvertent, instances of athlete activism in college
sports. This was when the Connecticut star Shabazz Napier , speaking to the news media shortly before the 2014...

 
Joint Employer Status Under the Fair Labor Standards Act, 14043-14061 [2019-06500]
Federal Register - Proposed Rules   09 Apr 2019 00:00
This proposed rulemaking is intended to update and clarify he Department of Labor's (Department) interpretation of joint employer status under
he Fair Labor Standards Act (FLSA or Act), which has not been significantly revised in over 60 years. The...

 
Recent Case Provides Important Lessons For Buyers Acquiring Unionized Businesses
National Law Review   08 Apr 2019 18:04
When healthcare enti ies are seeking to expand their opera ions, they often will find interesting targets who have union-represented employees.
A union’s presence will create additional compliance obligations but, contrary to common misconceptions,...

 
Critics accuse Texas of favoring online companies at workers' expense
Houston Chronicle, The (Houston, TX)   08 Apr 2019 16:44
A proposed rule that would classify gig economy workers as independent contractors and allow the tech companies that hire them to avoid
paying unemployment taxes has provoked the outrage of worker advocacy groups that view the measure as opening the door...

 
Union scores another victory inside Burgerville
Restaurant Business Magazine   08 Apr 2019 16:15
The staff of another Burgerville quick-service restaurant—the second in a week —has voted to unionize, expanding organized labor’s influence
to 11% of he chain. The vote by crewmembers of a unit near the convention center in Portland, Ore., concluded...

 
California FedEx Freight Drivers Move to Cut Ties With Teamsters
BloombergLaw - Daily Labor Report   08 Apr 2019 12:27
• Two other FedEx Freight locations previously cut union ties • Teamsters represent about 50 workers at the facility By Andrew Wallender The
International Brotherhood of Teamsters is facing yet another decertification bid at a recently organized FedEx...

Detroit partners with Maven in first step to support car-sharing
Featuring a Region 7 Field Attorney, Patricia Fedewa.  HT to Renee McKinney for this article.

From: Martin  Andrew
Subject: Legal News FYI 04-09-19
Date: Tuesday, April 9, 2019 8:34:27 AM
Attachments: image001.png

 
Tuesday, April 9, 2019

 

 
 

Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.

 
 



From: Fritts, Jonathan C.
To: Robb, Peter; Stock, Alice B.
Cc: Flack, Jill D:(PHI)
Subject: Pepco, an Exelon Company, Cases 05-CA-233548 & 05-CA-238790
Date: Tuesday, April 9, 2019 10:04:26 AM

Dear Peter and Alice:
 
I am writing to request a call to discuss the above-captioned cases involving Pepco, which is a
subsidiary of Exelon.  Briefly stated, this case involves a request by IBEW Local 1900, the longtime
collective bargaining representative of Pepco employees, for detailed, individually-identifiable
employee earnings information.  This request involves much more than collectively bargained wage
rates or aggregate compensation information.  A request for this type of detailed, individually-
identifiable employee earnings information is unusual.  Pepco is not seeking in any way to prevent
Local 1900 from receiving or using this information for its legitimate functions as collective
bargaining representative.  Pepco is simply seeking some sort of agreement from Local 1900 that
this information would not be used or disclosed for purposes unrelated to collective bargaining or
the administration of the current collective bargaining agreement.  Local 1900 has refused to enter
into any such agreement or acknowledgement.
 
Region 5 made a merit determination in Case 05-CA-233548, despite Pepco’s good faith efforts to
negotiate a modest accommodation in order to provide the requested information to Local 1900. 
Now Local 1900 has made the same (if not more detailed) information request as part of a broader
set of information requests in connection with the parties’ contract negotiations, which just opened
in March.  Even though this request was just rendered on March 21, on Monday April 1, Local 1900
filed another charge with Region 5 (Case 05-CA-238790) based on this duplicative information
request.  We would like to discuss the Region’s merit determination in the first case and also a
reasonable compromise to facilitate the production of this information and the withdrawal of both
of these charges, which the union has been unwilling to entertain to date.  Region 5 is aware that we
are making this request to you.
             
If you are willing to discuss this case, please let us know your availability for a call this week. 
 
Thank you.
 
Jonathan C. Fritts
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW | Washington, DC 20004-2541
Direct: +1.202.739.5867 | Main: +1.202.739.3000 | Fax: +1.202.739.3001
jfritts@morganlewis.com | www.morganlewis.com
Assistant: Antoinette Walker | +1.202.739.5922 | awalker@morganlewis.com
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D.C. Hospital Faces Labor Complaint After Ousting Union
Posted April 9, 2019, 3:23 PM

·   Hospital stops recognizing union, which alleges facility didn’t have right to cancel contract

·   NLRB counsel has indicated desire to change policy on repudiation

George Washington University Hospital is facing a labor complaint after deciding to stop recognizing a union representing
roughly 150 of its workers.

The hospital in Washington, D.C.'s Foggy Bottom neighborhood “withdrew recognition” from the union, which represents a
group of dietary and housekeeping workers, late in October, said Steven Bernstein, a Fisher Phillips attorney representing
the hospital. GWU Hospital granted those workers a raise shortly afterward.

The two parties have been locked in a contentious negotiation over a new collective contract for well over a year. The
hospital maintains that a majority of the workers in the union signed a petition saying they no longer wish to be represented
by 1199 SEIU United Healthcare Workers East, according to Bernstein.

The union disputes that assertion and has filed a complaint with the National Labor Relations Board alleging the hospital
broke federal laws governing when a business can unilaterally “repudiate” a union contract.

“We never saw the petition and still haven’t,” said Yahnae Barner, the union’s vice president for the D.C. region. “This is
one of the reasons why we filed charges through the NLRB.”

“The hospital looks forward to working directly with employees at the George Washington University Hospital and
defending against any allegations leveled against it,” Bernstein said. 

Broader Labor Law Implications?
GWU Hospital’s cancellation of union recognition also implicates an important labor policy reversal undertaken by NLRB
General Counsel Peter Robb.

Bernstein said that the withdrawal of recognition was “a proper exercise” of the hospital’s rights under the 2001 NLRB
decision Levitz Furniture Co. The ruling allowed employers to withdraw union recognition unilaterally, based on objective
evidence that the union lost majority support of the workers designated to a particular ‘bargaining unit'—like all pediatric
nurses at a hospital, for example.

President Barack Obama’s labor board counsel argued in 2016 that the Levitz rule has “proven problematic” and should be
abandoned in favor of a policy that significantly limits the right of an employer to withdraw union recognition unilaterally.

Robb rescinded that guidance shortly after taking his post in November 2017 and identified a spate of other Obama-era
policy decisions for reversal.

GWU Hospital’s case could give the general counsel an opportunity to change policy in the area or outline his thinking on
how the agency should evaluate employers’ unilateral cancellation of a union contract under the National Labor Relations
Act.

Stephen Godoff, an attorney at Abato, Rubenstein & Abato P.A., who represents the workers, said that he believes the
facts underlying the case are on his client’s side, making it unl kely to be a vehicle for policy reversal.

“What they did was make a sham of bargaining by stalling for two-and-a-half years, and they turned some employees
against the union by leading them to believe the union can’t improve their working terms and conditions,” Godoff said. “But
they did so illegally, and now they’re hoping a Trump board will protect them.”

Bernstein was equally confident in the hospital’s position.

“We think the facts will vindicate the hospital in this case,” he said.
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Pursuant to Local Rule 28(a)(1) of the Rules of this Court, counsel for the 

National Labor Relations Board (the Board) certifies the following: 

A. Parties and Amici 

Station GVR Acquisition, LLC, d/b/a Green Valley Ranch Resort Spa 

Casino was the Respondent before the Board and is the Petitioner/Cross-

Respondent before the Court.  Joint Executive Board of Las Vegas was the 

charging party before the Board and has intervened on behalf of the Board.  The 

Board is the Respondent/Cross-Petitioner before the Court; its General Counsel 

was a party before the Board.  There were no intervenors or amici before the 

Board. 

B. Ruling Under Review 

The ruling under review is a Decision and Order of the Board in Station 

GVR Acquisition, LLC, d/b/a Green Valley Ranch Resort Spa Casino, 367 NLRB 

No. 38 (November 26, 2018). 

C. Related Cases 

This case has not previously been before this or any other court.  This 

proceeding relies on a related representation proceeding before the Board, Case 

No. 28-RC-208266, and the Board’s unpublished July 18, 2018 order in that case.  

Board counsel is not aware of any other related cases. 
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JURISDICTIONAL STATEMENT 
 

This case is before the Court on the petition of Station GVR Acquisition, 

LLC, d/b/a Green Valley Ranch Resort Spa Casino (Green Valley) to review, and 



2 
 

the cross-application of the National Labor Relations Board to enforce, a Board 

Order issued against Green Valley on November 26, 2018, reported at 367 NLRB 

No. 38.  (JA 393-96.)1  The Joint Executive Board of Las Vegas (the Union) has 

intervened on the Board’s behalf.  The Board had subject-matter jurisdiction under 

Section 10(a) of the National Labor Relations Act (the Act), 29 U.S.C. § 160(a), 

which authorizes the Board to prevent unfair labor practices affecting commerce. 

The Court has jurisdiction over this appeal because the Board’s Order is 

final under Section 10(e) and (f) of the Act, 29 U.S.C. § 160(e) and (f).  Venue is 

proper under Section 10(f), which provides that petitions for review may be filed in 

this Court.  Green Valley’s petition and the Board’s cross-application were timely, 

as the Act places no time limit on the institution of proceedings to review or 

enforce Board orders. 

 As the Board’s unfair labor practice Order is based, in part, on findings 

made in an underlying representation (election) proceeding, the record in that 

proceeding (Board Case No. 28-RC-208266) is also before the Court.  See Boire v. 

Greyhound Corp., 376 U.S. 473, 477-79 (1964).  The Court has jurisdiction to 

review the Board’s actions in the representation proceeding solely for the purpose 

                                           
1  “JA” refers to the parties’ joint appendix and “Br.” refers to Green Valley’s 
opening brief.  References preceding a semicolon are to the Board’s findings; those 
following are to supporting evidence. 
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of “enforcing, modifying or setting aside in whole or in part the [unfair-labor-

practice] order of the Board.”  29 U.S.C. § 159(d).  The Board retains authority 

under Section 9(c) of the Act, 29 U.S.C. § 159(c), to resume processing the 

representation case in a manner consistent with the ruling of the Court.  See Freund 

Baking Co., 330 NLRB 17, 17 n.3 (1999) (citing cases). 

ISSUES PRESENTED 

Did the Board act within its wide discretion in overruling Green Valley’s 

election objections and in therefore finding that Green Valley violated Section 

8(a)(5) and (1) of the Act by refusing to bargain with the Union? 

RELEVANT STATUTORY PROVISIONS 

 In relevant part, Section 10(e) of the Act, 29 U.S.C. § 160(e), provides:  “No 

objection that has not been urged before the Board, its member, agent, or agency, 

shall be considered by the court, unless the failure or neglect to urge such objection 

shall be excused because of extraordinary circumstances.”  Other relevant statutory 

provisions are set forth in Green Valley’s brief. 

STATEMENT OF THE CASE 

 The Board seeks enforcement of its Order finding that Green Valley violated 

Section 8(a)(5) and (1) of the Act by refusing to recognize and bargain with the 

Union as the collective-bargaining representative of a unit of over 800 of Green 

Valley’s hotel, resort, and casino employees.  Green Valley admits that it has 
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refused to bargain with the Union but claims the Board abused its discretion in 

finding that Green Valley failed to meet its burden of showing that objectionable 

conduct occurred and prevented a fair election.  The Board’s findings in the 

representation and unfair-labor-practice proceedings are summarized below. 

I. THE REPRESENTATION PROCEEDING 

A. The Union Organizes Green Valley Employees, Petitions for an 
Election, and Distributes Election Signup Sheets 

 
In 2017, the Union started organizing Green Valley’s hotel, resort, and 

casino employees.  In June 2017, it opened an office close to Green Valley’s 

property and began steadily increasing the number of organizers assigned to that 

office.  (JA 312; 224-25, 239-41.)  The Union also formed a committee of about 

60-70 volunteers from the putative bargaining unit to assist organizing Green 

Valley.  (JA 312; 176-77, 223, 237.)  Those unit employees wore buttons with the 

union logo and the words “committee leader.”  (JA 312; 66, 141, 151, 176-77, 198-

99, 293.) 

Committee leaders initially helped with the Union’s organizing efforts by 

soliciting authorization cards, which are cards that employees sign to show that 

they support the Union becoming their exclusive representative.  Committee 

leaders also accompanied organizers during home visits, distributed leaflets, and 

brought employees to the Union’s office and union meetings.  (JA 312; 58, 64, 99-

101, 142-43, 146, 196-97, 223-24, 229, 232, 235.)  The Union petitioned the Board 
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for an election to represent the casino employees on October 19, and the Board’s 

Regional Director scheduled the election for November 8 and 9.  (JA 309.)  

Between the petition and the election, committee leaders assisted with the Union’s 

get-out-the-vote campaign.  As part of that campaign, the Union distributed short 

lists of employees’ names, all of whom were known union supporters, to each 

committee leader, and requested that committee leaders ask those voters to commit 

to a day and time that they would vote.  (JA 312; 59, 69, 90, 124-25, 177, 181, 

245.) 

The documents the Union distributed to committee leaders were titled 

“Election Day Sign Up” and contained a list of employee names and contact 

information, plus the election schedule.  There was a space for committee leaders 

to mark when each employee on the list planned to vote.  (JA 316; 124-25, 291-

92.)  The Union only put employees’ names on the lists if they had signed 

authorization cards and openly wore pro-union buttons.  It used the contact 

information from the authorization cards that those employees had signed.  (JA 

316-17; 178, 244.)  The Union assigned employees to committee leaders based on 

whether the employees spoke the same language and worked in the same 

department as the committee member.  (JA 317; 71-74, 88, 91-92, 102-03, 185.)  

The Union did not tell any of the committee leaders that other committee leaders 
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also received lists, except for when it gave duplicates of the same list of employees 

to multiple committee leaders.  (JA 317; 89, 177.) 

The Union’s organizers instructed committee leaders to inform the 

employees on their respective lists of the polling times and ask those employees 

when they would vote.  After committee leaders did so, the Union requested that 

they report back which employees agreed to vote on which days.  (JA 317; 59-62, 

69-70, 105, 127-28, 168, 180.)  If an employee refused to commit to voting, the 

Union would assess that employee as a “no” vote.  (JA 317; 245.)  The Union 

further instructed committee leaders to ask their assigned employees whether they 

had voted at the time they agreed to vote, and to report that information back to the 

Union.  The Union cautioned committee leaders to leave their signup sheets at 

home and not to use any physical lists on the days of the election.  The Union did 

not tell committee leaders why it was distributing the lists.  (JA 317, 331, 352; 89-

91, 136-40, 180-85, 188, 208, 244-45.) 

B. Committee Leaders Ask Other Employees Whether They Had 
Voted and Report Results to the Union 

 
Committee leaders followed the Union’s instructions.  Before the election, 

committee leaders asked employees on their signup sheets when those employees 

would vote and reported the answers back to the Union.  (JA 318; 76, 77-79, 81, 

103-04, 126-30, 147-50.)  On the election days, committee leaders asked some of 

the employees if they had voted yet and reported the responses back to the Union.  
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There is no evidence that any committee member carried a list on the days of the 

election or that any employee observed a committee member reporting whether an 

employee had voted.  (JA 331; 85-87, 107-09, 135-39.) 

The Union tracked which of its presumed “yes” voters had voted in an 

electronic database.  It did not tell any committee members or other unit employees 

about the database.  The Union did not print any information about which 

employees had voted.  The Union used the information to call its supporters who 

had not yet voted to remind them to vote the second day of the election.  (JA 331; 

180-85.) 

C. The Union Wins the Election and the Board Certifies It as the 
Unit’s Representative 

 
On November 8 and 9, 2017, the Board held a secret-ballot election among 

the employees in the proposed bargaining unit.  The tally of ballots showed 571 

votes for the Union, 156 votes against representation, and 3 non-determinative 

challenged ballots.  (JA 342; 8.)  Green Valley timely filed 12 objections to the 

conduct of the election.  Green Valley has abandoned all of its objections except 

Objection 8, which alleges that the Union impermissibly kept a list of unit 

employees who had voted, thereby intimidating and coercing employees and 

giving employees the impression that the Union was surveilling whether they 

voted.  (JA 342; 289.) 
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The Board’s Regional Director ordered a hearing on the objections.  (JA 

286-290.)  The hearing officer conducted a hearing, then issued a report 

recommending that the objections be overruled in their entirety.  (JA 308-41.)  In 

relevant part, the hearing officer found that the committee leaders were special 

agents of the Union for the limited purpose of asking supporters when they 

intended to vote and whether they voted.  (JA 320.)  Treating the committee 

leaders as union agents, the hearing officer found that the Union had not engaged 

in objectionable list keeping because even if its computer records could be 

considered a list of voters, the Board has only found list-keeping at or near the 

polls objectionable and no employees knew or suspected that the Union had kept a 

list of voters.  (JA 333-34.) 

After Green Valley filed exceptions to the hearing officer’s report, the 

Regional Director affirmed and certified the Union as the exclusive representative 

of the bargaining-unit employees.  (JA 342-55.)  The Regional Director affirmed 

the hearing officer’s rulings for the reasons stated in the hearing officer’s report 

and reasoned that Green Valley had not shown any circumstances that would lead 

voters to believe that the Union kept a list of who had voted.  (JA 352-54.)  Green 

Valley requested review of the Regional Director’s decision, and the Board denied 

review on July 18, 2018.  (JA 369-70.) 
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II. THE UNFAIR LABOR PRACTICE PROCEEDING 

A. Procedural History 

On July 23, 2018, the Union filed an unfair-labor-practice charge alleging 

that Green Valley had refused to bargain with it.  (JA 371.)  After the Board’s 

General Counsel issued a complaint alleging that Green Valley had so refused, 

Green Valley admitted in its answer that it had failed and refused to bargain with 

the Union in order to challenge the Union’s certification.  (JA 393; 375, 378.)  The 

General Counsel then moved for summary judgment, and the Board issued a notice 

to show cause why the motion should not be granted.  (JA 393.)  In response, 

Green Valley admitted its refusal to bargain but contended that the Board erred by 

certifying the election results.  (JA 393; 381-92.) 

B. The Board’s Conclusions and Order 

On November 26, 2018, the Board (Chairman Ring and Members McFerran 

and Emanuel) issued its Decision and Order, granting the General Counsel’s 

motion and finding that Green Valley’s refusal to bargain violated Section 8(a)(5) 

and (1).  (JA 393-96.)  The Board concluded that all representation issues raised by 

Green Valley in the unfair labor practice proceeding were or could have been 

litigated in the underlying representation proceeding, and that Green Valley neither 

offered any newly discovered and previously unavailable evidence nor alleged the 
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existence of any special circumstances that would require the Board to reexamine 

its decision to certify the Union.  (JA 393.) 

The Board’s Order requires Green Valley to cease and desist from refusing 

to bargain with the Union, and from in any like or related manner interfering with, 

restraining, or coercing employees in the exercise of their rights under Section 7 of 

the Act, 29 U.S.C. § 157.  (JA 394.)  The Board’s Order also directs Green Valley 

to, on request, bargain with the Union, and to post a remedial notice.  (JA 394-96.) 

SUMMARY OF ARGUMENT 

Keeping an unauthorized list of who has voted is grounds for overturning an 

election if, and only if, employees know that their votes are being recorded.  

Although the Union kept some data on which of its supporters voted on the first 

day of the election, as the Board found, there is no evidence that any voter knew 

the Union was doing so.  None of the committee leaders who helped the Union’s 

get-out-the-vote efforts knew what the Union intended to do with their reports 

about who had voted.  There was no reason for any of them to believe that the 

Union was recording a list of who had voted, as opposed to simply tracking its 

overall turnout number or contemporaneously contacting supporters to get out the 

vote.  In such circumstances, the Board reasonably found that committee leaders 

did not know that the Union was recording a list of voters. 
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Similarly, there is no record evidence that any other employees knew of the 

Union’s data collection.  Although the Union intended to contact supporters who 

had not yet voted to remind them to vote, there is no evidence that it actually did 

so.  Even if it did, there is no evidence that the Union told such voters that it knew 

whether they voted.  In those circumstances, the Board was not required to infer 

that employees whom the Union reminded to vote between sessions would 

somehow know, from that minimal information, that the Union kept a list of 

voters. 

There is similarly no evidence that any committee leader kept a partial list of 

employees who voted.  Committee leaders used signup sheets exclusively before 

the election.  The sheets only contained employee names and the election schedule; 

the committee leaders did not record information about who voted on them.  The 

Union instructed them to leave those sheets at home during the election, and there 

is no record evidence that any committee leaders disregarded those instructions.  

Committee leaders’ mere knowledge of who voted does not constitute recording a 

list.  Indeed, Board procedures allow parties to designate election observers who 

see each employee voting, and there is no prohibition on observers remembering or 

reporting what they see so long as they do not record voters’ names.  Because there 

is no evidence that committee leaders kept partial lists of voters, the Board did not 
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abuse its discretion in declining to analyze whether hypothetical partial lists could 

warrant overturning an election. 

Finally, the Board reasonably found that the Union did not create the 

impression that employees’ votes were under surveillance.  No employees had any 

reason to think or suspect that anybody watched them vote.  The only employees 

who had any reason to even suspect that the Union collected data about employee 

votes were the committee leaders, who were the ones doing the collecting.  All the 

Union instructed committee leaders to do was to ask other employees whether they 

voted.  Simply asking employees whether they voted does not establish that those 

employees were under surveillance when they voted.  And Green Valley has 

forfeited its claim of coercion by failing to raise it in its request for review.  Even if 

its claim had been raised to the Board, there is no evidence that any union 

supporter coerced any employee into revealing whether the employee voted.  

Therefore, the Board’s overruling of Green Valley’s objections was not an abuse of 

its discretion. 
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ARGUMENT 

BECAUSE THE BOARD ACTED WITHIN ITS WIDE DISCRETION IN 
OVERRULING THE OBJECTION THAT THE UNION KEPT AN 
UNAUTHORIZED LIST OF VOTERS, GREEN VALLEY’S REFUSAL TO 
BARGAIN WITH THE UNION VIOLATES SECTION 8(a)(5) 
 

Section 8(a)(5) of the Act makes it an unfair labor practice for an employer 

“to refuse to bargain collectively with the representatives of [its] employees . . . .”  

29 U.S.C. § 158(a)(5).  An employer’s failure to meet its Section 8(a)(5) 

bargaining obligation produces a derivative violation of Section 8(a)(1), which 

makes it an unfair labor practice for an employer “to interfere with, restrain, or 

coerce employees in the exercise of the[ir statutory] rights . . . .”  29 U.S.C. § 

158(a)(1); see Metro. Edison Co. v. NLRB, 460 U.S. 693, 698 n.4 (1983).  Green 

Valley has admittedly refused to bargain with the Union in order to challenge the 

Board’s certification of the Union following its overwhelming election victory.  

(JA 393.)  There is no dispute that if the Board properly certified the Union as the 

employees’ collective-bargaining representative, Green Valley violated Section 

8(a)(5) and (1) of the Act by refusing to bargain with the Union.  See C.J. Krehbiel 

Co. v. NLRB, 844 F.2d 880, 880-82 (D.C. Cir. 1988).  Accordingly, the issue 

before the Court is whether the Board abused its discretion in overruling Green 

Valley’s one disputed election objection and certifying the Union.  See NLRB v. 

A.J. Tower Co., 329 U.S. 324, 329-30, 335 (1946); Amalgamated Clothing 

Workers v. NLRB, 424 F.2d 818, 827 (D.C. Cir. 1970). 
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As stated above, Green Valley has abandoned all of its objections except for 

its objection alleging that the Union maintained a list of who had voted, thereby 

interfering with employees’ rights to refrain from voting and giving the impression 

that employees’ votes were being monitored.  As shown below, Green Valley has 

not shown that the Board abused its discretion in overruling that objection.  

Instead, substantial evidence supports the Board’s findings that Green Valley failed 

to prove that any employee recorded the names of voters and that any voter knew 

that the Union kept a list of voters.  As such, the Board reasonably concluded that 

no objectionable conduct occurred. 

A. The Board Has Broad Discretion in Conducting Representation 
Proceedings and the Party Seeking To Overturn a Board-
Approved Election Bears a Heavy Burden 

 
  “Congress has entrusted the Board with a wide degree of discretion in 

establishing the procedure and safeguards necessary to insure the fair and free 

choice of bargaining representatives by employees.”  A.J. Tower Co., 329 U.S. at 

329-30, 335; accord C.J. Krehbiel Co., 844 F.2d at 882.  Accordingly, the scope of 

appellate review of the Board’s decision to certify a union is “extremely limited.”  

Amalgamated Clothing & Textile Workers v. NLRB, 736 F.2d 1559, 1562, 1564 

(D.C. Cir. 1984).  The Board’s order is entitled to enforcement unless the Board 

abused that wide discretion in overruling the objections to the election.  See 

Canadian Am. Oil Co. v. NLRB, 82 F.3d 469, 473 (D.C. Cir. 1996). 
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There is a “strong presumption” that an election conducted in accordance 

with those safeguards “reflect[s] the true desires of the employees.”  Deffenbaugh 

Indus., Inc. v. NLRB, 122 F.3d 582, 586 (8th Cir. 1997); accord NLRB v. Coca-

Cola Bottling Co. Consol., 132 F.3d 1001, 1003 (4th Cir. 1997) (“the outcome of a 

Board-certified election [is] presumptively valid”).  Therefore, the results of such 

an election “‘should not be lightly set aside.’”  NLRB v. Mar Salle, Inc., 425 F.2d 

566, 570 (D.C. Cir. 1970) (citations omitted); accord 800 River Rd. Operating Co. 

v. NLRB, 846 F.3d 378, 385-86 (D.C. Cir. 2017) (court will overturn a Board 

decision to certify a union “in only the rarest of circumstances”) (internal quotation 

marks and citation omitted).  Thus, “there is a heavy burden on [the employer] in 

showing that the election was improper.”  Amalgamated Clothing Workers, 424 

F.2d at 827. 

The determination of whether an objecting party has carried its burden of 

proof is “fact-intensive” and thus “especially suited for Board review.”  Family 

Serv. Agency S.F. v. NLRB, 163 F.3d 1369, 1377 (D.C. Cir. 1999).  The Board’s 

factual findings are conclusive if supported by substantial evidence on the record 

as a whole.  29 U.S.C. § 160(e).  “Because substantial evidence means such 

relevant evidence as a reasonable mind might accept as adequate to support a 

conclusion,” this Court has said that it “will reverse for lack of substantial evidence 

only when the record is so compelling that no reasonable factfinder could fail to 
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find to the contrary.”  Highlands Hosp. Corp. v. NLRB, 508 F.3d 28, 31 (D.C. Cir. 

2007) (internal quotation marks and citations omitted). 

Although election proceedings should be conducted in “‘laboratory . . . 

conditions as nearly ideal as possible,’” the Court has recognized that this “noble 

ideal . . . must be applied flexibly.”  Amalgamated Clothing & Textile Workers, 

736 F.2d at 1562 (quoting Gen. Shoe Corp., 77 NLRB 124, 127 (1948)). 

Moreover, “[i]t is for the Board in the first instance to make the delicate policy 

judgments involved in determining when laboratory conditions have sufficiently 

deteriorated to require a rerun election.”  Amalgamated Clothing & Textile 

Workers, 736 F.2d at 1562; accord Serv. Corp. Int’l v. NLRB, 495 F.3d 681, 684-

85 (D.C. Cir. 2007). 

B. Maintaining a List of Voters Separate From the Official 
Eligibility List Is Grounds for Setting Aside an Election Only 
When Employees Know Their Names Are Being Recorded 

 
When an employer challenges the outcome of an election based on a union 

agent’s alleged misconduct, the Board will overturn the election only if the conduct 

at issue has “the tendency to interfere with employees’ freedom of choice.”  

Cambridge Tool Pearson Educ., Inc., 316 NLRB 716, 716 (1995).  The Board has 

held that conduct in the polling area that undermines the Board’s rules and 

procedures, such as electioneering in a designated no-electioneering zone, can 

interfere with employee free choice.  See Bally’s Park Place, Inc., 265 NLRB 703, 
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703 (1982).  The Board’s election rules provide that there be one voter eligibility 

list, and each party’s selected observer checks voters’ names off that one list.  

NLRB, Outline of Law and Procedure in Representation Cases, § 22-108.  

Because the Board’s rules provide for only one official voter list in the polling 

area, other lists are prohibited, thereby guaranteeing “confidence in and respect 

for” Board procedures.  Int’l Stamping Co., 97 NLRB 921, 923 (1951).  Allowing 

only one voter list also limits the potential for reprisal or discipline based on 

whether employees voted because although both the union and the employer can 

have observers view the list during polling times, those observers do not keep a 

copy of the list after the election.  Mead Coated Bd., Inc., 337 NLRB 497, 497-98 

(2002) (citing Masonic Homes of Cal., 258 NLRB 41, 48 (1981)). 

There is no opportunity for confusion or fear of retaliation unless voting 

employees know their names are being recorded.  Therefore, maintaining a list of 

employees who have voted is only grounds for setting aside an election “when it 

can be shown or inferred from the circumstances that the employees knew that 

their names were being recorded.”  Days Inn Mgmt. Co., 299 NLRB 735, 737 

(1990) (finding objectionable conduct where employer stood at hotel entrance with 

a list of recently terminated employees, asked employees their names as they 

entered, crossed names off the list, and directed them to the security guards who 

escorted them to the polling area); see also Elizabethtown Gas Co. v. NLRB, 212 
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F.3d 257, 267 (4th Cir. 2000) (list keeping not objectionable absent “evidence, 

direct or circumstantial, that any voter noticed the company observers recording 

their vote”).  Thus, even recording voter names in the polling area is not 

objectionable conduct if there are no voters present at the time.  See, e.g., NLRB v. 

S. Miss. Power Ass’n, 616 F.2d 837, 839 (5th Cir. 1980) (employer’s observer’s 

statement that union observer marked off employee names on unauthorized list 

during polling times did not warrant an objections hearing because no voters other 

than union observer were present). 

Conduct that could give rise only to employee suspicions of list-keeping is 

insufficient to meet the knowledge requirement.  For instance, in NLRB v. WFMT, 

997 F.2d 269, 277 (7th Cir. 1993), after being relieved as the union’s observer, an 

employee remarked to other employees that an eligible voter had not yet voted.  

Those circumstances were insufficient to show that the former observer had kept 

an unauthorized list of employees who had not voted.  Id.  Similarly, the Board has 

found an alleged employer agent’s conduct unobjectionable when he spoke the 

name of employees as they went to vote and wrote something down, because no 

employee “actually testified to having seen a list of any kind.”  Snap-On Tools, 

Inc., 342 NLRB 5, 7 (2004), enforced mem., 54 F. App’x 502 (D.C. Cir. 2002). 

In short, the Board’s list-keeping doctrine provides grounds to overturn an 

election only when voters know that their names are being recorded.  Green Valley 
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claims that the Union’s electronic records constituted an impermissible list of 

voters and that committee leaders kept “partial lists” of union supporters who had 

voted.  As to the former, there is no record evidence that any employee knew that 

the Union was keeping such records.  As to the latter, there is no evidence that 

committee leaders ever recorded whether anybody voted.  Thus, as shown below, 

the Board reasonably concluded that no objectionable list-keeping occurred, and 

Green Valley has not carried its heavy burden of establishing that the Board abused 

its discretion in overruling Green Valley’s election objection. 

C. Green Valley Has Not Shown that any Employees Knew that the 
Union Kept Track of Which Supporters Had Voted 

 
Regarding Green Valley’s first claim of list-keeping—the electronic records 

kept by the Union—the record does not show that any employee knew about it.  

Green Valley contends only that two groups of employees, the committee leaders 

and any union supporters who did not vote the first day and received follow-up 

calls or visits from the Union, knew about the Union’s records.  As to the 

committee leaders, as the Board found, there is no evidence that they were “aware 

that the [Union] kept track of who had voted.”  (JA 332.)  Notably, both committee 

leaders who testified at the hearing stated that they did not know why the Union 

wanted information about who had voted.  (JA 353.)  The Union did not tell the 

committee leaders that it had electronically recorded the information they 

provided.  Similarly, committee leaders did not tell any employees that information 
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about who voted would be recorded.  No employees “testified to seeing or hearing 

about lists or note-taking in connection with voting” or “any indications of list-

keeping by any party.”  (JA 353.)  Thus, the Board aptly compared this case to 

Indeck Energy Services, 316 NLRB 300, 301 (1995), wherein “there was no ‘clear’ 

evidence that the [union’s] observer or representative actually kept a list or that the 

employees even suspected that their names were being recorded.”  (JA 369 n.1.) 

Moreover, even if committee leaders believed that the Union was keeping a 

list of voters, the Board has never extended the list-keeping doctrine to proscribe 

keeping track of information voluntarily provided to a party.  List-keeping is only 

objectionable when employees know “that they are being monitored.”  Pontiac 

Nursing Home, LLC v. NLRB, 173 F. App’x 846, 847 (D.C. Cir. 2006) (citing Med. 

Ctr. of Beaver County, Inc. v. NLRB, 716 F.2d 995, 999 (3d Cir.1983)).  As the 

Board observed, it has never found that employees know they are being monitored 

absent parties physically recording votes near the voting area.  (JA 332, 369 n.1.)  

Employees who voluntarily report to the Union whether they voted would not 

believe their votes are also being monitored, as the Union would have no reason to 

do so.  Nor could the situation here lead to employee concerns about retaliation for 

not voting; committee leaders solely asked employees if they had voted on the first 

day of polling and reminded those who said they had not that there was a day 
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remaining in the election.  There is no evidence that the Union did anything to 

track who voted on the second polling day. 

Green Valley further contends (Br. 17-18) that the Union’s collection of 

information gave employees the impression that whether they voted was under 

surveillance.  But it has not cited a single case where the Board overturned an 

election based solely on a union’s collection of voluntarily provided information.  

Indeed, this Court has found that list-keeping did not constitute grounds for 

overturning an election when “any interactions between employees and [u]nion 

organizers on the day of the election were voluntary and uncoerced.”  Pontiac 

Nursing Home, 173 F. App’x at 847.  That stands to reason; employees would not 

assume that the Union had monitored whether they voted if they were the ones 

who informed the Union about it.  Despite Green Valley’s claim that “[t]here is no 

exception that permits a party to request, monitor, track, compile and use 

information about who has and has not voted if it receives the information 

‘voluntarily,’” (Br. 17) the Board did not address voluntarily provided information 

in the case Green Valley cites in support.  Rather, in Days Inn, 299 NLRB at 737, 

the employer created an impression of surveillance by crossing employee names 

off a list in view of employees as they went to vote.  Thus, Green Valley’s totally 

unsupported argument that voluntarily provided information can give an 
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impression of surveillance does not carry its burden of showing that the Board 

abused its discretion. 

Whether “a rational employee would assume the Union intended to use the 

information it went to great pains to collect” (Br. 20) is irrelevant.  List-keeping is 

objectionable only when employees know their names are being recorded.  Days 

Inn, 299 NLRB at 737.  An employee’s hypothetical assumption does not establish 

knowledge, especially in light of the heavy burden an employer must overcome to 

warrant overturning a Board-sanctioned election.  Notably, both committee leaders 

who testified stated that they did not know why the Union sought the information 

at issue and did not mention inferring the existence of any master list.  (JA 353.)  

Committee leaders could have thought the Union simply wished to keep track 

solely of the number of its supporters who had voted, not their names, in order to 

determine the effectiveness of its turnout operation.  Indeed, as the Board found, 

the Union created the signup sheets primarily to determine whether it could count 

on its supporters to turn out in the election.  (JA 320.)  Moreover, even if 

committee leaders knew that the Union intended to contact its supporters who had 

not yet voted, that knowledge would not establish that the Union recorded a list of 

those supporters.  The Union’s organizers could have sent voting reminders 

contemporaneously as it received the information without recording a list. 
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 Similarly, Green Valley’s claim that employees who were targeted for 

follow-up per the Union’s get-out-the-vote effort after the first voting day would 

know about the Union’s list of voters stretches the record evidence too far.  It is 

unclear if any such employees even exist; none testified or were identified by name 

or otherwise at the hearing.  None of the Union’s representatives or committee 

leaders testified to personally reaching out to any employees after polls opened.  

The only reason to believe such employees exist is because a union representative 

testified that the Union intended to use the information provided by committee 

leaders to reach out to such employees.  (JA 180-82.)  There is no evidence that the 

Union actually did so. 

Even if the Union did contact employees who had not yet voted, however, 

all that the Union’s representative said was that the Union would “give them a call 

just to remind them that [. . .] the polls are open later in the day or the polls are 

open the next day.”  (JA 181.)  There is no evidence that the Union told such 

employees that it knew they had not yet voted.  Nor is there evidence that the 

Union even specifically targeted employees who it knew had not voted, as opposed 

to employees who had not informed committee leaders whether they voted.  There 

is therefore no reason for such employees to assume that the Union had targeted 

them, as opposed to simply contacting all of its supporters in order to get out the 

vote in the remaining polling sessions.  All that Green Valley has established is 
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that the Union may have called some of its supporters in between the two polling 

dates to encourage them to vote the second day.  Such electioneering is common, 

innocuous, and does not provide grounds for overturning an election.  See, e.g., 

AOTOP, LLC v. NLRB, 331 F.3d 100, 105 (D.C. Cir. 2003) (noting that “we have 

upheld the Board in holding unobjectionable more serious conduct” than a putative 

union agent telling employees that they had to vote for the union). 

Green Valley’s contention (Br. 19-20) that voters would have reasonably 

inferred the existence of the Union’s records is both legally mistaken and factually 

inaccurate.  Under the Days Inn standard, which Green Valley has never disputed 

applies here, list-keeping is objectionable “when it can be shown or inferred from 

the circumstances that they employees knew that their names were being 

recorded.”  Days Inn, 299 NLRB at 737 (emphasis added).  The standard as stated 

requires Green Valley to produce evidence that would allow the Board to 

reasonably infer that employees knew their names were being recorded.  Green 

Valley has cited no case where the Board has overturned an election based on 

employees’ possible inference that a list of their names might exist.  Indeed, as 

stated above (p.XX), mere employee suspicions of list-keeping do not establish 

objectionable conduct and the Board has refused to set aside an election absent 

“clear” evidence that a union agent kept a list and employees had reason to know 

about the list.  Indeck Energy, 316 NLRB at 301. 
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Finally, even if a reasonable inference on employees’ part were sufficient 

here, Green Valley has not established that any employees inferred that the Union 

kept a list of whether they had voted.  As the Board noted, it has never concluded 

that “employees reasonably inferred list keeping away from the polls based 

exclusively on being asked by a co-worker if they had voted, which is all the 

evidence here establishes.”  (JA 353.)  Committee leaders who were explicitly told 

to leave their signup sheets at home and not to keep lists of any kind on the 

election day would infer that those sheets had served their purpose.  No employees 

testified that they suspected their names were being recorded.  Nor did any 

committee leaders testify that they thought the Union was keeping any kind of list.  

Indeed, one of the two committee leaders who testified stated that she knew some 

employees had voted but did not tell the Union about it because those employees 

were not on her signup sheet.  (JA 85.)  Thus, her actions indicate that she did not 

think the Union was interested in compiling a list of all employees who had voted.  

In short, as the Board found, Green Valley failed to prove that any employees even 

would have “inferred that the [Union] had made a list of employees who had not 

yet voted in the election.”  (JA 369 n.1.) 

D. Green Valley Has Not Proven that Committee Leaders Kept Lists 
of Employees Who Voted, Partial or Otherwise 

 
Green Valley’s second claim of list-keeping—the committee leaders’ so-

called “partial lists” of who voted—also lacks record support.  Specifically, it 
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contends that, even if no employees knew that the Union recorded information 

about who had voted, committee leaders kept partial lists of voters and knew about 

their own partial lists.  But as the Board found, there is no record evidence that any 

committee leaders kept any kind of list on the day of the election.  (JA 353.)  The 

only lists that committee leaders had were the election signup sheets, which 

contained a short list of 4 to 15 union supporters.  (JA 176-79.)  Committee leaders 

asked the supporters listed on their signup sheets when they intended to vote and 

recorded those intentions on the signup sheets before the polling days.  The signup 

sheets were not intended for use during the election itself; they have spaces for 

marking when employees intended to vote but do not have any spaces for marking 

whether those employees voted.  (JA 292.)  

Indeed, the Union specifically instructed committee leaders to leave their 

signup sheets at home and refrain from making or using any lists during the days of 

the election.  (JA 182.)  There is no record evidence that any committee leader 

disregarded those instructions; thus, the Board found that the signup sheets “were 

not used on election day.”  (JA 353.)  When there is no evidence that employees’ 

names were in fact being recorded, it is impossible to prove that employees know 

that their names were being recorded, which the Board’s list-keeping doctrine 

requires objecting parties to prove.  That is particularly so for the committee 

leaders, who would have been sure that they had not recorded their own names.  
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Thus, the record fully supports the Board’s factual finding that committee leaders 

did not make any lists and that the only list at issue is the information the Union 

electronically stored.  (JA 352-53.) 

At most, committee leaders knew that some subset of the employees on their 

lists told them whether they had voted.  But even if the plain language of the 

Board’s list-keeping test did not make clear that lists must be recorded, the Board’s 

precedent and procedures show that mere knowledge that employees have voted 

does not constitute a list of voters.  For instance, in WFMT, a pro-union employee 

clearly knew who had voted and who had not when he asked an employee to find 

another employee who had not yet voted and remind her to vote.  WFMT, 997 F.2d 

at 277.  The Board also allows parties to have observers at elections, who 

afterward could presumably recall at least partial “lists” of employees who had 

voted.  The Board similarly does not prohibit employees from standing in line to 

vote or from being in the polling area at the same time as another voter.  This 

Court has even found that pro-union employees standing outside of the polling area 

and quizzing each employee who leaves as to how that employee voted does not 

merit overturning an election so long as nobody invades any no-electioneering 

areas designated by the Board agent.  Family Serv. Agency, 163 F.3d at 1382.  In 

short, although they may have known that certain employees voted, committee 
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leaders did not assemble anything that could possibly be considered a list within 

the meaning of Board and this Court’s precedent. 

Contrary to Green Valley’s claim (Br. 15), the Board was not required to 

address any partial lists because, as discussed above, there were no such lists.  

Green Valley’s admission that committee leaders “orally transmitted” (Br. 15) the 

names of employees who had voted to the Union seems to acknowledge the lack of 

evidence that any partial lists were recorded.  Even if the committee leaders did 

record names of employees who had voted, which they did not, doing so would not 

be objectionable on this record.  Despite Green Valley’s claim to the contrary (Br. 

16), the Board has consistently declined to overturn elections due to impermissible 

list-keeping if the only voters who know about it are the ones doing it.  (JA 332.)  

See Southland Containers, 312 NLRB 1087, 1087 (1993) (only employees who 

possibly knew of list-keeping were the two employees keeping the list); Cerock 

Wire & Cable Group, 273 NLRB 1041, 1041 (1984) (union observer kept list of 

number of presumed “yes” and “no” votes based on voters’ buttons and t-shirts but 

only other employee to see her do so was nonvoting employer observer).  Indeed, 

the Board explicitly relied on that principle, citing Robert’s Tours, Inc., 244 NLRB 

818, 818 n.5, 824 (1979), review denied mem., 633 F.2d 223 (9th Cir. 1980), for 

the proposition that the voting choices of “the union adherents involved in the list 
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keeping . . . could hardly have been affected” by their own actions.  (JA 369 n.1, 

internal quotation marks omitted.) 

No committee leaders kept lists.  Even if they had, no other employees knew 

about those lists, and Board law is clear that elections cannot be overturned due to 

unauthorized list-keeping when only the employees making the lists knew about it.  

Similarly, no employee knew that the Union had kept a list, and even if committee 

leaders knew about it, their votes could not have been affected.  Green Valley has 

therefore not come close to meeting its burden of showing that the Board abused 

its discretion by certifying an election that the Union won by 450 votes (a nearly 4-

to-1 margin). 

E. Green Valley Has Shown Neither that the Union Coerced 
Employees Nor that Employees Thought the Union Was 
Observing Whether They Voted 

 
Green Valley’s contentions (Br. 17-18) that some employees involuntarily 

provided information to the Union, either because the Union coerced them or 

because the Union spied on them, is meritless.  This Court lacks jurisdiction to 

review Green Valley’s contention (Br. 18) that committee leaders’ “direct 

questioning” coerced employees into revealing whether they voted.  This Court 

cannot review arguments that were not raised to the Board.  See 29 U.S.C. § 160(e) 

(“No objection that has not been urged before the Board . . . shall be considered by 

the court, unless the failure . . . to urge such objection shall be excused because of 
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extraordinary circumstances.”); Woelke & Romero Framing, Inc. v. NLRB, 456 

U.S. 645, 665 (1982) (stating Section 10(e) precludes court of appeals from 

reviewing claim not raised to the Board).  In its Request for Review to the Board, 

Green Valley did not argue that committee leaders or anybody else coerced 

employees into revealing whether they voted.  (JA 361-67.)  That failure precludes 

consideration of its argument now.  See NLRB Rules and Regulations, 29 C.F.R. § 

102.67(e) (requiring that the Request for Review be a self-contained document 

enabling the Board to rule on the issues on the basis of its contents); United States 

v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952) (issue must be raised to 

agency “at the time appropriate under its practice”).  The Board, with this Court’s 

approval, does not allow parties to raise representation issues in a subsequent 

unfair-labor-practice proceeding.  Pace Univ. v. NLRB, 514 F.3d 19, 23-25 (D.C. 

Cir. 2008).2 

In any event, Green Valley has not come close to establishing that the Union 

coerced any voter.  It did not present testimony from any employees who had been 

asked by committee leaders whether they had voted.  Both committee leaders who 

testified stated that they simply asked an employee or two and did not testify to any 

                                           
2  Although Green Valley’s objection initially included a claim that the Union’s 
alleged list-keeping was “intimidating and coercive” (JA 352), it did not raise any 
argument in its Request for Review that the committee leaders coercively asked 
employees whether they voted. 
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possibly coercive circumstances.  In short, there is no record evidence that any 

committee leader coercively questioned any employee about whether the employee 

voted. 

Absent such evidence, Green Valley contends (Br. 18 n.2) that the hearing 

officer improperly excluded evidence of the Union’s earlier coercive conduct, 

which would inform how employees reacted to questions about whether they 

voted.  But Green Valley did not raise any objection to the hearing officer’s 

exclusion of its proffered evidence in its Request for Review.  (JA 361-68.)  Even 

if Green Valley had preserved its challenge (Br. 18 n.2), the proffered evidence 

was from weeks or months before the election was held and did not deal with any 

committee leaders asking union supporters if they had voted yet.  Moreover, Green 

Valley’s offer of proof relates to the Union’s general campaign before the petition 

was filed and employees being asked to sign union-representation cards.  (JA 9-14, 

316, 347-48.)  Green Valley did not offer testimony from any individuals who 

were union supporters at the time of the election and who were asked if they had 

voted.  Finally, as the hearing officer and the Regional Director found, Green 

Valley did not allege coercive pre-petition conduct in its objections, so it was 

reasonable to exclude evidence regarding that conduct at the hearing on the 

objections.  (JA 13-14, 316, 347-48.) 



32 
 

Green Valley also contends that some committee leaders tracked employees’ 

votes through “direct observation” (Br. 17), and that such observation led to an 

impression of surveillance.  Even if committee leaders had done so, that would not 

constitute objectionable conduct, because there is no evidence that the employees 

being observed thought or knew that they were being observed.  The committee 

leaders themselves would not think that the Union was engaging in surveillance 

because they were not asked to personally observe whether other employees voted 

or to spy on any other employees.  Similarly, contrary to Green Valley’s contention 

(Br. 18), employees who were asked by committee leaders whether they had voted 

would not think the Union was surveilling them as they voted; the Union would 

have no reason to ask if they voted if it were spying on the polling area. 

Moreover, there is no record evidence that any committee leader actually 

observed other employees voting.  Although the Regional Director once used the 

word “observe,” in context, it appears that the Regional Director considered being 

told an employee had voted to be an observation.  (JA 352 (“The evidence showed 

that during the election, Committee Leaders did observe and make some verbal 

reports to [the Union’s] organizers that certain team members had voted, or at least 

told Committee Leaders that they voted.”))  And the Board’s denial of Green 

Valley’s Request for Review makes clear that all information given to the Union 

was voluntary.  (JA 369 n.1.)  The record supports that finding; the Union 
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instructed committee leaders only to ask other employees if they had voted, not to 

personally watch the polls.  Although one of the committee leaders testified that 

she told the Union that some employees on her list had voted whom she had not 

asked, the record does not reveal how she knew that those employees had voted.  

(JA 85-87.)  There is no evidence that those employees did not tell her of their own 

accord or tell another employee to tell her, let alone that she physically watched 

those employees as they voted or that those employees thought she observed them 

voting on behalf of the Union.  
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CONCLUSION 

 The Union won an election in a large bargaining unit by a nearly 4-1 margin.  

Green Valley has sought to delay its employees’ right to a bargaining 

representative by claiming that the Union engaged in objectionable conduct by 

maintaining a list of voters, when no voter testified to seeing, knowing of, or even 

suspecting the existence of such a list.  Because Green Valley has not shown 

election-related misconduct, its refusal to bargain with the Union violates Section 

8(a)(5) of the Act.  The Board therefore respectfully requests that this Court 

enforce its Order in full. 
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1. Whether the National Labor Relations Board 
(Board) has jurisdiction over a commercial gaming and 
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an Indian tribe on tribal land, that competes with other 
enterprises affecting interstate commerce.  

2. Whether the court of appeals erred in its applica-
tion of Chevron U.S.A. Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S. 837 (1984). 

3. Whether the Board reasonably concluded that pe-
titioner interfered with its employees’ right under the 
National Labor Relations Act, 29 U.S.C. 151 et seq., to 
distribute union literature in non-work areas during 
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In the Supreme Court of the United States 
 

No. 18-873 

CASINO PAUMA, PETITIONER 

v. 
NATIONAL LABOR RELATIONS BOARD, ET AL. 

 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

 

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 
IN OPPOSITION 

 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. 1-37) 
is reported at 888 F.3d 1066.  The decision and order of 
the National Labor Relations Board (Pet. App. 38-45) 
are reported at 363 N.L.R.B. No. 60. 

JURISDICTION 

The judgment of the court of appeals was entered on 
April 26, 2018.  A petition for rehearing was denied on 
August 7, 2018 (Pet. App. 113-114).  On September 28, 
2018, the Chief Justice extended the time within which 
to file a petition for a writ of certiorari to and including 
January 4, 2019, and the petition was filed on that date.  
The jurisdiction of the Court is invoked under 28 U.S.C. 
1254(1). 



2 

 

STATEMENT 

1. a. The National Labor Relations Act (NLRA),  
29 U.S.C. 151 et seq., “empower[s]” the National Labor 
Relations Board (Board) “to prevent any person from 
engaging in any unfair labor practice  * * *  affecting 
commerce.”  29 U.S.C. 160(a).  “[I]n passing the [NLRA], 
Congress intended to and did vest in the Board the full-
est jurisdictional breadth constitutionally permissible 
under the Commerce Clause.”  NLRB v. Reliance Fuel 
Oil Corp., 371 U.S. 224, 226 (1963) (per curiam). 

As relevant here, the NLRA proscribes unfair labor 
practices committed by “employer[s].”  29 U.S.C. 158(a).  
Section 158(a)(1) provides that “[i]t shall be an unfair 
labor practice for an employer  * * *  to interfere with, 
restrain, or coerce employees in the exercise of the 
rights guaranteed in section 157 of this title.”  29 U.S.C. 
158(a)(1).  Those rights of employees include “the right 
to self-organization, to form, join, or assist labor organ-
izations, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or 
other mutual aid or protection.”  29 U.S.C. 157. 

The NLRA provides that “[t]he term ‘employer’ ”: 

includes any person acting as an agent of an em-
ployer, directly or indirectly, but shall not include 
the United States or any wholly owned Government 
corporation, or any Federal Reserve Bank, or any 
State or political subdivision thereof, or any person 
subject to the Railway Labor Act  * * *  , or any labor 
organization (other than when acting as an em-
ployer), or anyone acting in the capacity of officer or 
agent of such labor organization. 

29 U.S.C. 152(2). 
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b. In 1976, the Board first considered the application 
of the NLRA to an enterprise owned and operated by a 
federally recognized Indian tribe on its reservation.  
See Fort Apache Timber Co., 226 N.L.R.B. 503 (1976).  
The Board concluded that the tribal council and its tim-
ber enterprise were “implicitly exempt as employers” 
within the meaning of Section 152(2), reasoning that 
tribes are “governmental entit[ies] recognized by the 
United States” and that the tribe was, “qua govern-
ment, acting to direct the utilization of tribal resources 
through a tribal commercial enterprise on the tribe’s 
own reservation.”  Id. at 504, 506 & n.22.  The Board 
reiterated that reasoning in Southern Indian Health 
Council, Inc., 290 N.L.R.B. 436, 437 (1988), which in-
volved a tribal health clinic operated by a tribal consor-
tium on reservation land.  The Board declined to extend 
that reasoning to off-reservation tribal enterprises in 
Sac & Fox Industries, Ltd., 307 N.L.R.B. 241, 242-245 
(1992). 

c. In San Manuel Indian Bingo & Casino, 341 
N.L.R.B. 1055 (2004), enforced, 475 F.3d 1306 (D.C. Cir. 
2007), the Board revisited its decisions concerning In-
dian tribes as employers.  The Board concluded that its 
prior cases had failed to strike “a satisfactory balance 
between the competing goals of Federal labor policy 
and the special status of Indian tribes in our society and 
legal culture.”  Id. at 1056.  The Board explained that, 
since its initial decisions, “Indian tribes and their com-
mercial enterprises have played an increasingly im-
portant role in the Nation’s economy,” and have “be-
come significant employers of non-Indians and serious 
competitors with non-Indian owned businesses.”  Ibid.  
After reconsidering the text, purpose, and legislative 
history of the NLRA, the Board concluded that Indian 
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tribes are “employers” within the meaning of Section 
152(2) and do not fall within that provision’s exceptions.  
Id. at 1057-1059. 

The Board then addressed whether “Federal Indian 
policy” required the Board to decline jurisdiction over a 
tribally owned and operated casino, and determined 
that it did not.  San Manuel, 341 N.L.R.B. at 1059-1062 
(emphasis omitted).  To evaluate that question, the 
Board adopted the approach used by several courts of 
appeals to address the application to Indian tribes  
of other federal statutes—an approach it called the  
“Tuscarora–Coeur d’Alene standard.”  Id. at 1059-1061.  
That approach began with this Court’s statement in 
Federal Power Commission v. Tuscarora Indian Na-
tion, 362 U.S. 99 (1960), that “a general statute in terms 
applying to all persons includes Indians and their prop-
erty interests.”  Id. at 116; see id. at 120 (noting that 
“general Acts of Congress apply to Indians as well as to 
all others in the absence of a clear expression to the con-
trary”).  In Donovan v. Coeur d’Alene Tribal Farm,  
751 F.2d 1113 (1985), the Ninth Circuit, in holding that 
the Occupational Safety and Health Act of 1970, 29 U.S.C. 
651 et seq., applied to a tribal enterprise, adopted that 
statement from Tuscarora as a general rule.  But Coeur 
d’Alene concluded that a general federal statute would 
nevertheless be inapplicable to an Indian tribe if “(1) the 
law touches exclusive rights of self-governance in purely 
intramural matters; (2) the application of the law to the 
tribe would abrogate rights guaranteed by Indian trea-
ties; or (3) there is proof  * * *  that Congress intended 
the law not to apply to Indians on their reservation.”  
751 F.2d at 1116 (brackets, citation, and internal quota-
tion marks omitted). 
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Applying that approach in San Manuel, the Board 
concluded that the NLRA is “a statute of general ap-
plicability.”  341 N.L.R.B. at 1059.  It further concluded 
that the NLRA’s application would not implicate “criti-
cal self-governance issues” where the tribal activities in 
question—the operation of a casino that “employs sig-
nificant numbers of non-Indians” and “caters to a non-
Indian clientele”—are “commercial in nature” rather 
than “governmental.”  Id. at 1061. 

As “the final step” in its analysis, the Board consid-
ered “whether policy considerations militate in favor of 
or against the assertion” of the Board’s jurisdiction as a 
matter of discretion.  San Manuel, 341 N.L.R.B. at 
1062.  In doing so, it “balance[d] the Board’s interest in 
effectuating the policies of the [NLRA] with its desire 
to accommodate the unique status of Indians in our so-
ciety and legal culture.”  Ibid.  The Board declined to 
adopt a categorical rule either exempting or including 
tribes.  Ibid.  But it explained that “[r]unning a commer-
cial business is not an expression of sovereignty in the 
same way that running a tribal court system is,” and 
that tribes “affect interstate commerce in a significant 
way” when they “participate in the national economy in 
commercial enterprises, when they employ substantial 
numbers of non-Indians, and when their businesses ca-
ter to non-Indian clients and customers.”  Ibid.  By con-
trast, the Board continued, its “interest in regulation” 
is “lessened” when a tribe is fulfilling “traditional tribal 
or governmental functions.”  Id. at 1063. 

In San Manuel, the Board asserted jurisdiction over 
a tribal casino, 341 N.L.R.B. at 1063-1064, and its deci-
sion was upheld by the D.C. Circuit in San Manuel In-
dian Bingo & Casino v. NLRB, 475 F.3d 1306 (2007).  
In a companion case decided the same day, the Board 
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declined to exercise jurisdiction over a tribal health 
clinic because it was serving a governmental function by 
“provid[ing] free health care to Indians.”  Yukon Kusko-
kwim Health Corp., 341 N.L.R.B. 1075, 1076-1077 (2004). 

2. The Pauma Band of Luiseno Mission Indians of 
the Pauma and Yuima Reservation (Band) is a federally 
recognized Indian tribe with 236 members.  Pet. App. 
47.  As authorized by the Indian Gaming Regulatory Act 
(IGRA), 25 U.S.C. 2701 et seq., and a compact with the 
State of California, Pet. App. 49, the Band owns and op-
erates Casino Pauma (Casino or petitioner), a gaming 
and entertainment establishment located on the Band’s 
reservation in Pauma Valley, California, id. at 47, 96.  
The Casino “has slot machines, gaming tables and sev-
eral restaurants.”  Id. at 47.  It is open around the clock, 
ibid., and has 462 employees, five of whom are members 
of the Band, id. at 4, 97-98.  The Casino advertises “in 
various California counties” and on its website, id. at 48, 
and the vast majority of the 2900 customers who visit 
the Casino each day are not members of the Band or of 
any other Indian tribe, id. at 47, 98.  The Casino in 2013 
had gross revenues of at least $50 million.  Id. at 48, 97. 

In 2013, UNITE HERE International Union began 
a campaign to organize the Casino’s employees.  Pet. 
App. 51.  Over the course of a day in December 2013, 
various off-duty employees of the Casino distributed 
union leaflets to customers at the Casino’s valet en-
trance, id. at 4, 52, 70, which was located “on the front 
or ‘public’ side of the casino, facing and immediately ad-
jacent to the visitor parking lot,” id. at 52.  On four sep-
arate occasions on that day, the Casino’s security per-
sonnel told the employees that they could not distribute 
leaflets at that location and “threatened them with dis-
cipline if they persisted.”  Id. at 61.  On one occasion, a 
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security guard “took a photograph of two of the employ-
ees distributing the flyers.”  Ibid. 

3. The Board’s Acting General Counsel filed admin-
istrative complaints against petitioner.  Pet. App. 5; see 
29 U.S.C. 160.  The complaints alleged, inter alia, that 
petitioner had committed unfair labor practices in vio-
lation of Section 158(a)(1) by interfering with its em-
ployees’ rights under Section 157.  Pet. App. 45-46. 

After a hearing, an administrative law judge (ALJ) 
found, among other violations, that petitioner had vio-
lated Section 158(a)(1) “by interfering with the distribu-
tion of Union literature by employees” at “the public or 
guest entrances to its casino.”  Pet. App. 81; see id. at 
45-87.  The ALJ first determined that the Board had ju-
risdiction over petitioner.  Id. at 49.  The ALJ observed 
that the parties had stipulated to the same facts that 
had established jurisdiction over petitioner in an earlier 
case, Casino Pauma, 362 N.L.R.B. 421 (2015) (Casino 
Pauma I).  Pet. App. 46-47.  Relying on San Manuel, 
the Board in Casino Pauma I had concluded that peti-
tioner is an “employer” within the meaning of the 
NLRA.  Id. at 107; see id. at 89 n.3.  In light of the 
Board’s decision in Casino Pauma I—as to which nei-
ther party had sought judicial review, id. at 6—the ALJ 
found “the issue of jurisdiction” to be “res judicata.”  Id. 
at 48.  The ALJ therefore concluded that petitioner is 
“an employer engaged in commerce” subject to the 
NLRA.  Ibid. 

Turning to the alleged violation of Section 158(a)(1), 
the ALJ stated that, under Republic Aviation Corp. v. 
NLRB, 324 U.S. 793 (1945), it is “well-settled that em-
ployees are allowed, absent unusual or special circum-
stances, to distribute union literature on their em-
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ployer’s premises during nonwork time in nonwork ar-
eas.”  Pet. App. 68.  The ALJ found “[n]o unusual or 
special circumstances  * * *  to exist in the present 
case.”  Id. at 69.  The ALJ therefore concluded that pe-
titioner’s “off-duty employees” had the right under Sec-
tion 157 to “distribute union literature” at the Casino’s 
valet entrance—a “public, nonworking area”—and that 
petitioner’s “interference with such activity” violated 
Section 158(a)(1).  Id. at 70. 

The Board affirmed the ALJ’s findings and conclu-
sions.  Pet. App. 38-40.  As relevant here, the Board or-
dered petitioner to “[c]ease and desist” from “[i]nter-
fering with the distribution of union literature by em-
ployees in nonworking public or guest areas” and from 
“[t]hreatening employees with discipline if they engage 
in protected concerted activities.”  Id. at 40. 

4. The court of appeals granted the Board’s applica-
tion for enforcement and denied petitioner’s petition for 
review.  Pet. App. 1-37. 

a. The court of appeals upheld the Board’s determi-
nation that petitioner is an employer subject to the 
NLRA.  Pet. App. 3.  The court concluded that even if 
the Board’s earlier decision on the issue in Casino 
Pauma I were entitled to preclusive effect, the Board 
had “affirmatively waived any preclusion defense” by 
“deciding instead to litigate the question of its ability to 
regulate tribes under the NLRA on the merits.”  Id. at 
9-10.  Turning to the merits of that question, the court 
found it significant that the statute’s definition of “em-
ployer” “exempts federal and state governments” but 
“is silent as to Indian tribes.”  Id. at 11.  The court also 
observed that “Congress apparently did not discuss the 
NLRA’s application to tribes when adopting the Act,” 
and that “other federal employment statutes, such as 
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Title VII of the Civil Rights Act of 1964 and Title I of 
the Americans with Disabilities Act, do define the word 
‘employer’ to exclude Indian tribes.”  Id. at 13.  Given 
statutory text and context, the court concluded that the 
Board had reasonably construed the NLRA to apply to 
tribal employers and that the Board’s construction is 
entitled to deference under Chevron U.S.A. Inc. v. Nat-
ural Resources Defense Council, Inc., 467 U.S. 837 
(1984).  Pet. App. 11-16. 

The court of appeals next considered whether “the 
Board’s approach is unacceptable as a matter of federal 
Indian law.”  Pet. App. 16.  “[R]eview[ing] de novo the 
Board’s conclusions as to federal Indian law” because 
“Indian law is ‘outside the [Board’s] “special exper-
tise,” ’ ” ibid. (citation omitted), the court determined 
that “federal Indian law does not preclude the Board’s 
application of the NLRA to [petitioner],” id. at 20.  The 
court explained that under its prior decision in Coeur 
d’Alene, discussed on p. 4, supra, a statute of general 
applicability will be construed not to apply to tribes if 
one of three exceptions is met.  Pet. App. 17.  Here, the 
court reasoned, the NLRA is a statute of general ap-
plicability, and none of those exceptions is met.  Id. at 
19.  In particular, the court concluded (1) that “there 
can be no treaty violation in applying the NLRA to the 
Tribe” because the Band has no treaty with the United 
States, (2) that “there is no proof one way or the other 
that Congress meant to preclude the NLRA’s applica-
tion to tribes,” and (3) that “the NLRA’s application to 
a tribe-owned casino such as Casino Pauma does not  
affect ‘purely intramural matters’ or the Tribe’s ‘self-
government.”  Ibid. (quoting Coeur d’Alene, 751 F.2d at 
1116).  In reaching that last conclusion, the court ex-
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plained that “Casino Palma is not ‘the tribal govern-
ment, acting in its role as provider of a governmental 
service’; rather, ‘[i]t is  . . .  simply a business entity that 
happens to be run by a tribe or its members.’ ”  Ibid. 
(brackets in original; citation omitted).  And the court 
emphasized that “[t]he labor dispute that gave rise to 
this case is  * * *  one between a tribe-owned business 
and its employees, ‘the vast majority’ of whom ‘are not 
members of any Native American Tribe.’ ”  Id. at 19-20 
(brackets omitted). 

The court of appeals also concluded that petitioner’s 
compact with California under IGRA “does not displace 
the application of the NLRA” to petitioner’s activities.  
Pet. App. 25.  The court observed that IGRA provides 
that “any Tribal-State compact  . . .  may include provi-
sions relating to  . . .  the application of the criminal and 
civil laws and regulations of the Indian tribe or the 
State that are directly related to, and necessary for, the 
licensing and regulation of [gaming] activity.”  Id. at 24 
(quoting 25 U.S.C. 2710(d)(3)(C)(i)) (brackets omitted).  
The court explained, however, that IGRA “in no way 
signifies that compacts must include certain state labor 
law provisions—or that, if the compacts do, those provi-
sions trump otherwise applicable federal laws.”  Id. at 25.  
Finding “no IGRA provision stating an intent to dis-
place the NLRA  * * *  or any other federal labor or em-
ployment law,” the court rejected the contention that 
IGRA “ ‘immunize[s] the operation of Indian commer-
cial gaming enterprises from the application of other 
generally applicable congressional statutes.’ ”  Id. at 24 
(citation omitted). 

b. Turning to the Board’s finding of unfair labor 
practices, the court of appeals upheld “the Board’s con-
clusion that [petitioner] violated its employees’ NLRA 
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right to distribute union literature.”  Pet. App. 36.  The 
court observed that under Republic Aviation, “a rule 
prohibiting employee solicitation or distribution of lit-
erature during non-working time in nonwork areas is 
presumptively invalid unless special circumstances 
warrant the adoption of the rule.”  Id. at 30 (citation 
omitted).  The court explained that the “rationales for 
Republic Aviation’s principle”—namely, that “ ‘the free-
dom to communicate is essential to the effective exer-
cise of organizational rights,’  ” and that time outside 
work “ ‘is an employee’s time to use as he wishes without 
unreasonable restraint, even though he is on company 
property’  ”—“apply to solicitation of customers as well 
as to solicitation of fellow employees.”  Id. at 31 (brack-
ets and citation omitted).  The court therefore con-
cluded that “the Board properly interpreted Republic 
Aviation’s holding concerning section [157] to reach 
employees’ customer-directed union literature distribu-
tion on non-work time in non-work areas of the em-
ployer’s property.”  Id. at 32. 

5. The court of appeals denied rehearing en banc, 
with no judge requesting a vote on whether to rehear 
the case en banc.  Pet. App. 113-114. 

ARGUMENT 

Petitioner, a casino owned and operated by the 
Pauma Band of Luiseno Mission Indians, contends (Pet. 
16-35) that the court of appeals erred in concluding that 
the Board may exercise jurisdiction over petitioner act-
ing as an employer in a large commercial enterprise.  
That contention lacks merit, and the court’s decision 
does not conflict with any decision of this Court or an-
other court of appeals.  To the contrary, all three courts 
of appeals to have considered the question have upheld 
the Board’s exercise of jurisdiction over large-scale 



12 

 

commercial gaming enterprises operated by Indian 
tribes.  This Court has previously denied petitions for 
writs of certiorari presenting the same question, see 
Soaring Eagle Casino & Resort v. NLRB, cert. denied, 
136 S. Ct. 2509 (2016) (No. 15-1034); Little River Band 
of Ottawa Indians Tribal Gov’t v. NLRB, cert. denied, 
136 S. Ct. 2508 (2016) (No. 15-1024), and the same result 
is warranted here.  Petitioner also contends (Pet. 24-35) 
that the court of appeals misapplied Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837 (1984), in construing the NLRA.  The court’s appli-
cation of Chevron, however, does not conflict with any 
decision of this Court.  Finally, petitioner briefly con-
tends (Pet. 36-38) that the court of appeals erred in up-
holding the Board’s determination that petitioner vio-
lated its employees’ right under the NLRA to distribute 
union literature in non-work areas during non-working 
time.  That decision does not conflict with any decision 
of this Court or another court of appeals.  The petition 
for a writ of certiorari should be denied. 

1. Petitioner argues (Pet. 16-35) that the court of ap-
peals erred in upholding the Board’s exercise of juris-
diction over petitioner’s actions as employer in the op-
eration of the Casino.  That argument does not warrant 
this Court’s review. 

a. Contrary to petitioner’s contention (Pet. 16-23), 
the court of appeals’ decision does not conflict with any 
decision of another court of appeals.  As the Ninth Cir-
cuit observed, every court of appeals to have considered 
the issue has “upheld the Board’s determination that 
tribe-owned casinos can be NLRA-covered employers.”  
Pet. App. 23; see NLRB v. Little River Band of Ottawa 
Indians Tribal Gov’t, 788 F.3d 537, 555-556 (6th Cir. 
2015), cert. denied, 136 S. Ct. 2508 (2016); San Manuel 
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Indian Bingo & Casino v. NLRB, 475 F.3d 1306, 1308 
(D.C. Cir. 2007). 

Petitioner errs in asserting (Pet. 21-23) that Sixth 
Circuit precedent conflicts with the decision below.   
Although the Sixth Circuit in Little River reviewed the 
NLRA’s applicability without giving any deference to 
the Board, 788 F.3d at 543, it reached the same conclu-
sion as the Ninth Circuit did here—namely, that the 
Board may assert jurisdiction over “a tribal govern-
ment’s operation of tribal gaming,” id. at 555.  Like the 
Ninth Circuit in this case, moreover, the Sixth Circuit 
reasoned that the “NLRA is a statute of general ap-
plicability.”  Id. at 542.  And in applying the framework 
set forth in Donovan v. Coeur d’Alene Tribal Farm,  
751 F.2d 1113 (9th Cir. 1985), the Sixth Circuit in Little 
River—like the Ninth Circuit here—found none of “the 
exceptions to the presumptive applicability of a general 
statute” to be satisfied.  788 F.3d at 551-555.  Little 
River remains binding precedent in the Sixth Circuit.  
See Soaring Eagle Casino & Resort v. NLRB, 791 F.3d 
648, 662 (6th Cir. 2015), cert. denied, 136 S. Ct. 2509 
(2016). 

Petitioner likewise errs in asserting (Pet. 19-21) the 
existence of a conflict with the Tenth Circuit’s decision 
in NLRB v. Pueblo of San Juan, 276 F.3d 1186 (2002) 
(en banc).  The question in Pueblo of San Juan was not 
whether the Board could assert jurisdiction over a tribe 
acting as an employer in a commercial enterprise, but 
rather whether the NLRA preempted a tribe’s sover-
eign governmental authority to enact a right-to-work 
ordinance.  See id. at 1191.  In addressing that question, 
the Tenth Circuit stated that it does “not lightly con-
strue federal laws as working a divestment of tribal sov-
ereignty and will do so only where Congress has made 
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its intent clear that we do so.”  Id. at 1195.  It therefore 
declined to read the NLRA as “stripping tribes of their 
retained sovereign authority to pass right-to-work laws 
and be governed by them,” ibid., even though the pro-
vision of the NLRA expressly reserving the power to 
adopt right-to-work laws refers only to “State or Terri-
torial law,” 29 U.S.C. 164(b). 

If the Tenth Circuit were to take the same approach 
to the different issue in this case—whether the NLRA 
applies to a tribe in its capacity as an employer in a com-
mercial enterprise—that approach could perhaps lead 
to a result that would create a conflict with the Sixth, 
Ninth, and D.C. Circuits.  But the en banc court in 
Pueblo of San Juan expressly disclaimed such a ruling.  
It emphasized that it was not addressing “the general 
applicability of federal labor law” and, further, that the 
tribal right-to-work ordinance in that case did “not at-
tempt to nullify the NLRA or any other provision of fed-
eral law.”  276 F.3d at 1191.  Moreover, when it distin-
guished the references to statutes of general applicabil-
ity in Federal Power Commission v. Tuscarora Indian 
Nation, 362 U.S. 99 (1960), the Tenth Circuit distin-
guished between a tribe’s “proprietary” interests and 
its “sovereign” interests.  Pueblo of San Juan, 276 F.3d 
at 1198-1200.  Thus, it explained that its decision to sus-
tain the tribal right-to-work ordinance (in the absence 
of express federal statutory authorization) protected 
the tribe’s exercise of “its authority as a sovereign  * * *  
rather than in a proprietary capacity such as that of em-
ployer or landowner.”  Id. at 1199 (emphasis added). 

A subsequent Tenth Circuit decision characterized 
Pueblo of San Juan as holding that “Congressional si-
lence exempted Indian tribes from the [NLRA].”  Dobbs 
v. Anthem Blue Cross & Blue Shield, 600 F.3d 1275, 
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1284 (2010).  But Dobbs, which was not about the NLRA, 
still recognized the distinction in the Tenth Circuit’s de-
cisions “between cases in which an Indian tribe exer-
cises its property rights and cases in which it ‘exer-
cise[s] its authority as a sovereign.’ ”  Id. at 1283 n.8 
(quoting Pueblo of San Juan, 276 F.3d at 1199) (brack-
ets in original).  The Tenth Circuit has not yet ad-
dressed the question at issue here:  whether the NLRA 
applies to a tribe acting in its capacity as an employer 
in the commercial sphere. 

b. The court of appeals correctly upheld the Board’s 
exercise of jurisdiction over petitioner as an employer 
under the NLRA.  Pet. App. 10-25. 

i. The NLRA confers upon the Board a broad power 
to prevent “any person from engaging in any unfair  
labor practice  * * *  affecting commerce,” 29 U.S.C. 
160(a), and it provides that “[i]t shall be an unfair labor 
practice for an employer  * * *  to interfere with, re-
strain, or coerce employees in the exercise of the rights 
guaranteed in section 157 of this title,” 29 U.S.C. 
158(a)(1).  The NLRA defines “employer” to “include[] 
any person acting as an agent of an employer, directly 
or indirectly,” but not to include “the United States or 
any wholly owned Government corporation, or any Fed-
eral Reserve Bank, or any State or political subdivision 
thereof.”  29 U.S.C. 152(2).   

As the court of appeals explained, the NLRA “ex-
empts federal and state governments,” but not “Indian 
tribes,” from its definition of “employer.”  Pet. App. 11.  
“Congress apparently did not discuss the NLRA’s ap-
plication to tribes when adopting the Act, nor do any 
statutes addressing tribal self-government mention the 
NLRA.”  Id. at 13.  And “other federal employment stat-
utes, such as Title VII of the Civil Rights Act of 1964 
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and Title I of the Americans with Disabilities Act, do 
define the word ‘employer’ to exclude Indian tribes.”  
Ibid.; see 42 U.S.C. 2000e(b)(1); 42 U.S.C. 12111(5)(B)(i).  
In light of the NLRA’s text and history, the Board’s de-
termination that tribes are not exempted from the stat-
ute’s definition of “employer” is correct and, at a mini-
mum, entitled to deference. 

As this Court has “consistently declared,” the NLRA 
“vest[s] in the Board the fullest jurisdictional breadth 
constitutionally permissible under the Commerce Clause.”  
NLRB v. Reliance Fuel Oil Corp., 371 U.S. 224, 226 
(1963) (per curiam).  The Court has also recognized that 
the Board “is entitled to considerable deference” when 
construing terms in the NLRA.  Sure-Tan, Inc. v. NLRB, 
467 U.S. 883, 891 (1984). 

Here, the “vast majority” of the Casino’s customers, 
as well as the “vast majority” of its employees, are not 
members of any tribe.  Pet. App. 47.  Indeed, only five 
members of the Band were employed by the Casino.  
Ibid.  The Casino competes with other enterprises af-
fecting interstate commerce.  See id. at 48; Board C.A. 
Supp. E.R. 7-8; Board JX 1, Ex. B (Dec. 15, 2014).  Ap-
plying the NLRA to petitioner therefore is consistent 
with the Act’s broad scope and purposes, ensuring that 
petitioner’s employees receive the important statutory 
protections the NLRA affords to workers generally in 
businesses affecting commerce.  Applying the NLRA to 
petitioner is also consistent with affording respect to 
tribal sovereignty.  Although the Band unquestionably 
has inherent power, recognized in IGRA, to establish 
and operate the Casino, it does so subject to Congress’s 
exercise of power to regulate the commerce in which the 
Band has chosen to participate.  This Court made the 
same point in California v. Taylor, 353 U.S. 553 (1957), 
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in sustaining the application of the Railway Labor Act, 
45 U.S.C. 151 et seq., to a state-operated railroad.  The 
Court recognized that the State was “acting in its sov-
ereign capacity in operating [the railroad],” but ex-
plained that it “necessarily so acted ‘in subordination to 
the power to regulate interstate commerce, which has 
been granted specifically to the national government.’ ”  
Taylor, 353 U.S. at 568 (citation omitted).  The court of 
appeals thus correctly upheld the Board’s determina-
tion that petitioner is an “employer engaged in com-
merce” within the Board’s statutory jurisdiction.  Pet. 
App. 48; see id. at 38-40; NLRB v. Fainblatt, 306 U.S. 
601, 604-607 (1939); 29 U.S.C. 152(7). 

ii. Petitioner’s counterarguments lack merit.  Peti-
tioner would read Section 152(2)’s exception for speci-
fied governmental entities—“the United States or any 
wholly owned Government corporation, or any Federal 
Reserve Bank, or any State or political subdivision 
thereof,” 29 U.S.C. 152(2)—as encompassing all “public 
employers,” Pet. App. 15 (emphasis added).  But that 
provision by its terms excludes only certain govern-
ments, not all public employers, and does not mention 
Indian tribes.  Section 152(2) thus differs from other 
statutes in which Indian tribes are expressly excluded 
from definitions of “employer,” as the court of appeals 
noted.  Id. at 13.  And, well before San Manuel, the 
Board had applied the NLRA to at least one other un-
listed category of “public” employer:  foreign sover-
eigns when they are engaged in commercial activities in 
the United States.  See State Bank of India v. NLRB, 
808 F.2d 526, 530-534 (7th Cir. 1986), cert. denied, 483 
U.S. 1005 (1987).   

Petitioner notes (Pet. 30-31) that the Board has, un-
der a regulation first adopted in 1936, treated the term 
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“State” as including “the District of Columbia and all 
States, territories, and possessions of the United 
States.”  29 C.F.R. 102.1(g); see 1 Fed. Reg. 208 (Apr. 
18, 1936).  The absence of tribes in that list, which was 
created less than a year after the NLRA was enacted, 
would suggest, if anything, that Congress did not un-
derstand the term “State” to encompass Indian tribes.  
But the regulation does not even purport to construe 
the statute.  The regulation as originally promulgated 
made that explicit, stating that it addressed “[t]he term 
‘State’ ” only “as used herein”—that is, as used within 
the Board’s own rules of procedure.  1 Fed. Reg. at 208; 
see, e.g., id. at 209 (requiring that the deposition of a 
witness “be taken in accordance with the procedural re-
quirements for the taking of depositions provided by 
the law of the State in which the hearing is pending”).  
Indeed, to the extent that the Board’s regulations ad-
dress the term “employer” at all, they do so entirely by 
reference to “the meaning[] set forth in” Section 152(2).  
29 C.F.R. 102.1(a).  The Board’s regulations therefore 
do not support petitioner’s attempt to read Section 
152(2) as a generic exclusion for all public employers. 

Petitioner’s remaining textual arguments are simi-
larly unavailing.  Petitioner contends (Pet. 25-26) that it 
is not a “person” within the meaning of Section 160(a), 
which empowers the Board “to prevent any person from 
engaging in any unfair labor practice (listed in section 
158 of this title) affecting commerce.”  29 U.S.C. 160(a).  
But the text of Section 160(a) makes clear that Con-
gress intended the term “person” to be broader than the 
term “employer,” so as to encompass not just “employ-
ers” but “labor organization[s]” and others who might 
commit “unfair labor practice[s]” listed in Section 158, 
29 U.S.C. 158(b).  The term “person” thus extends the 
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Board’s jurisdiction beyond “employers,” rather than 
limits it to certain kinds of “employers.”   

Petitioner also contends (Pet. 26-28) that the term 
“commerce” in Section 160(a) does not encompass com-
merce with Indian tribes.  This Court has stated, how-
ever, that the NLRA “vest[s] in the Board the fullest 
jurisdictional breadth constitutionally permissible un-
der the Commerce Clause.”  Reliance Fuel, 371 U.S. at 
226.  And even if the term “commerce” encompassed 
only interstate and foreign commerce, petitioner does 
not dispute that its conduct “affect[s]” such commerce 
within the meaning of the NLRA.  29 U.S.C. 152(7); see 
Pet. App. 48-49 (finding that petitioner “is an employer 
engaged in commerce within the meaning of  ” Section 
152(2), (6), and (7) of the NLRA). 

Finally, petitioner’s reliance on other statutes is mis-
placed.  Petitioner contends (Pet. 28-30) that the Indian 
Reorganization Act (IRA), 25 U.S.C. 5101 et seq., sup-
ports excluding tribes from the NLRA’s coverage.  But 
petitioner fails to identify any provision of the IRA that 
conflicts with the NLRA.  Petitioner also contends (Pet. 
35-36) that its compact with California under IGRA dis-
places the NLRA.  The court of appeals, however, cor-
rectly rejected that contention, finding “no IGRA pro-
vision stating an intent to displace the NLRA.”  Pet. 
App. 24.  “IGRA certainly permits tribes and states to 
regulate gaming activities, but it is a considerable leap 
from that bare fact to the conclusion that Congress in-
tended federal agencies to have no role in regulating 
employment issues that arise in the context of tribal 
gaming.”  San Manuel, 475 F.3d at 1318. 

2. Petitioner states as a question presented (Pet. i) 
“[s]hould this Court reconsider Chevron.”  But in the 
body of the petition for a writ of certiorari, aside from a 
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passing reference (Pet. 24) to the “continued viability of 
Chevron,” petitioner does not argue that Chevron 
should be narrowed or overruled.  That issue therefore 
is not properly raised in this case.  See Sup. Ct. R. 14.2 
(requiring that “[a]ll contentions in support of a petition 
for a writ of certiorari  * * *  be set out in the body of 
the petition, as provided in subparagraph 1(h) of this 
Rule”); Sup. Ct. R. 14.1(h) (requiring “[a] direct and 
concise argument amplifying the reasons relied on for 
allowance of the writ”); Sup. Ct. R. 14.4 (“The failure of 
a petitioner to present with accuracy, brevity, and clar-
ity whatever is essential to ready and adequate under-
standing of the points requiring consideration is suffi-
cient reason for the Court to deny a petition.”). 

Rather, petitioner argues (Pet. 24-35) only that the 
court of appeals misapplied Chevron in construing the 
particular statutory provision at issue in this case.  That 
case-specific argument does not warrant this Court’s 
review. 

Contrary to petitioner’s contention (Pet. 24-35), the 
court of appeals’ application of Chevron in this case does 
not conflict with any decision of this Court.  In Wiscon-
sin Central Ltd. v. United States, 138 S. Ct. 2067 (2018), 
the Court construed the words “money remuneration” 
in the Railroad Retirement Tax Act, 26 U.S.C. 3201  
et seq., in light of both “ ‘their ordinary meaning’ ” and 
the “broader statutory context,” 138 S. Ct. at 2070-2071 
(citation omitted), and concluded that the statute “le[ft] 
no ambiguity for the agency to fill,” id. at 2074.  Peti-
tioner argues (Pet. 25) that the NLRA likewise leaves 
no ambiguity here for the Board to fill because “defini-
tions elsewhere in the NLRA” and “events bookending 
the enactment of the Act provide ample evidence that 
Congress never envisioned” that the term “employer” 
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“would apply to Indian tribes.”  As explained above, see 
pp. 17-19, supra, however, the sources on which peti-
tioner relies (Pet. 25-31)—namely, the statute’s defini-
tions of “person” and “commerce,” the IRA, and a reg-
ulation defining “State” for purposes of the Board’s own 
rules of procedure—do not support petitioner’s inter-
pretation of “employer,” let alone establish that peti-
tioner’s interpretation is “unambiguously” correct, Chev-
ron, 467 U.S. at 843.  They therefore do not undermine 
the court of appeals’ determination that the Board’s 
construction of the term is a reasonable one. 

Petitioner’s reliance (Pet. 31-33) on Encino Motor-
cars, LLC v. Navarro, 138 S. Ct. 1134 (2018) (Encino 
II), is likewise misplaced.  The Court’s decision in En-
cino II did not involve Chevron, since the Court had 
concluded in an earlier decision in the case that the 
agency’s rule was “procedurally defective” and that 
Chevron therefore did not apply.  Id. at 1139 (citing En-
cino Motorcars, LLC v. Navarro, 136 S. Ct. 2117 
(2016)).  Construing the statute at issue without admin-
istrative deference, the Court in Encino II concluded 
that service advisors are “salesm[e]n  . . .  primarily en-
gaged in  . . .  servicing automobiles” within the meaning 
of an exemption to the Fair Labor Standards Act of 1938 
(FLSA), 29 U.S.C. 201 et seq.  138 S. Ct. at 1140 (brack-
ets in original).  In reaching that conclusion, the Court 
gave the exemption “a fair reading” and faulted the 
Ninth Circuit for “invok[ing] the principle that exemp-
tions to the FLSA should be construed narrowly.”  Id. 
at 1142.  Petitioner contends (Pet. 33) that the Ninth 
Circuit in this case similarly failed to give the “exemp-
tions” to the NLRA’s definition of “employer” a “  ‘fair 
reading.’ ”  But as explained above, see p. 17, supra, Sec-
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tion 152(2)’s exception for specified governmental enti-
ties is fairly read not to encompass Indian tribes, be-
cause the statutory exception, by its terms, does men-
tion certain governmental entities, but does not mention 
Indian tribes. 

Finally, petitioner errs in asserting (Pet. 33-35) a 
conflict between the decision below and Epic Systems 
Corp. v. Lewis, 138 S. Ct. 1612 (2018).  The Court in Epic 
declined to defer to the Board’s “opinion suggesting  
the NLRA displaces” the Federal Arbitration Act,  
9 U.S.C. 1 et seq.  138 S. Ct. at 1629.  Emphasizing that 
Congress had not delegated to the Board any authority 
to interpret the Arbitration Act, the Court explained 
that “the ‘reconciliation’ of distinct statutory regimes ‘is 
a matter for the courts,’ not agencies.”  Ibid. (citation 
omitted).  Contrary to petitioner’s contention (Pet. 34), 
the court of appeals in this case did not abdicate that 
responsibility.  Rather, the court addressed the mean-
ing of IGRA de novo, without any deference to the 
Board, and found no “conflict between the NLRA and 
IGRA.”  Pet. App. 24; see also id. at 16 (“We review de 
novo the Board’s conclusions as to federal Indian law, 
as Indian law is ‘outside the NLRB’s “special exper-
tise.” ’ ”) (citation omitted).  The court of appeals’ deci-
sion does not conflict with any decision of this Court. 

3. Petitioner briefly contends (Pet. 36-38) that the 
court of appeals erred in upholding “the Board’s conclu-
sion that [petitioner] violated its employees’ NLRA 
right to distribute union literature.”  Pet. App. 36.  The 
court’s decision does not conflict with any decision of 
this Court or another court of appeals. 

Petitioner acknowledges (Pet. 36-37) that, under this 
Court’s decision in Republic Aviation Corp. v. NLRB, 
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324 U.S. 793 (1945), the NLRA protects the right of em-
ployees to distribute union literature to other employ-
ees in non-work areas during non-working time.  See  
29 U.S.C. 157.  Petitioner contends (Pet. 37), however, 
that employees have no similar right to distribute union 
literature to customers in non-work areas during non-
working time.  The court of appeals correctly rejected 
that contention.  Pet. App. 28-32.  As the court explained, 
the “rationales for Republic Aviation’s principle”—
namely, that “ ‘the freedom to communicate is essential 
to the effective exercise of organizational rights,’ ” and 
that time outside work “  ‘is an employee’s time to use as 
he wishes without unreasonable restraint, even though 
he is on company property’ ”—apply to distribution to 
“customers” as well as to distribution to “fellow employ-
ees.”  Id. at 31 (brackets and citation omitted). 

Petitioner expresses concern (Pet. 37) that the deci-
sion below will permit employees to distribute union lit-
erature to customers in various areas not at issue here.  
But under the principles of Republic Aviation and sub-
sequent decisions, the right to distribute union litera-
ture is limited to non-work areas, see Beth Israel Hosp. 
v. NLRB, 437 U.S. 483, 493 n.10 (1978), and the Board 
has long reasoned that “entrances to hotels and casinos, 
along with certain other ‘guest’ areas incidental to the 
businesses’ main operations, are non-work areas,” Pet. 
App. 32; see, e.g., Santa Fe Hotel, Inc., 331 N.L.R.B. 
723 (2000); Flamingo Hilton-Laughlin, 330 N.L.R.B. 
287 (1999); Dunes Hotel & Country Club, 284 N.L.R.B. 
871 (1987).  Applying that reasoning here, the Board 
reasonably determined that the Casino’s valet entrance 
is a non-work area.  See Pet. App. 38-39 & n.1, 69-70.  
That determination rests on the particular facts of this 
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case, and it does not implicate any issue of general im-
portance warranting this Court’s review. 

CONCLUSION 

The petition for a writ of certiorari should be denied. 

Respectfully submitted. 
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From: Merberg, Elinor
To: Bridge, Diane L.; Bush, Lynn; Carlton, Peter J.; Colwell, John F.; Dodds, Amy L.; Emanuel, William; Free,

Douglas; Habenstreit, David; Jacob, Fred; Jacob, Chris W; Kaplan, Marvin E.; Kelly, David A.; Krafts, Andrew J.;
Lennie, Rachel G.; Lesesne, Katherine; Lucy, Christine B.; Lussier, Richard; McFerran, Lauren; Meyers, Mary;
Murphy, James R.; Ring, John; Robb, Peter; Rothschild, Roxanne L.; Shorter, LaDonna; Sophir, Jayme; Stock,
Alice B.; Tursell, Beth; Vazquez, Laura T.; Zick, Lara S.

Cc: Wilson, Nancy; Ghatan, Jeanette; Shorter, LaDonna
Subject: Section 10(j) results: Checklist Facility Maintenance, Cases 06-CA-223468, 06-CA-228118 and 06-CA-231859
Date: Thursday, April 11, 2019 4:26:07 PM
Attachments: ILB.internalresults.06-CA-223468.Checklist.docx

SET.06-CA-223468.conformedsetagtnotice.4-8-19.doc

On February 15, 2019, the Board authorized the institution of Section 10(j)
proceedings in these Section 8(a)(1), (2), (3), and (5) cases involving, among other things, the
Employer’s refusal to hire a majority of its predecessor’s employees in order to evade
successorship status and a refusal to recognize and bargain with the Union.  The Region was
directed to seek, among other things, an order requiring the Employer to recognize and bargain
with the Union, offer interim employment to the former predecessor employees, and post and
read the district court’s order.

 
On April 8, 2019, after the Region filed a petition in district court, the Regional

Director approved the attached settlement agreement providing for, among other things,
recognition of the Union, written offers of instatement, backpay, a preferential hiring list, and
posting of the notice. 



From: Robb, Peter
To: Merberg, Elinor; Bridge, Diane L.; Bush, Lynn; Carlton, Peter J.; Colwell, John F.; Dodds, Amy L.; Emanuel,

William; Free, Douglas; Habenstreit, David; Jacob, Fred; Jacob, Chris W; Kaplan, Marvin E.; Kelly, David A.;
Krafts, Andrew J.; Lennie, Rachel G.; Lesesne, Katherine; Lucy, Christine B.; Lussier, Richard; McFerran, Lauren;
Meyers, Mary; Murphy, James R.; Ring, John; Rothschild, Roxanne L.; Shorter, LaDonna; Sophir, Jayme; Stock,
Alice B.; Tursell, Beth; Vazquez, Laura T.; Zick, Lara S.

Cc: Wilson, Nancy; Ghatan, Jeanette; Shorter, LaDonna
Subject: RE: Section 10(j) results: Checklist Facility Maintenance, Cases 06-CA-223468, 06-CA-228118 and 06-CA-231859
Date: Friday, April 12, 2019 8:55:00 AM

Another fine job.
 

From: Merberg, Elinor 
Sent: Thursday, April 11, 2019 4:26 PM
To: Bridge, Diane L. <Diane.Bridge@nlrb.gov>; Bush, Lynn <Lynn.Bush@nlrb.gov>; Carlton, Peter J.
<Peter.Carlton@nlrb.gov>; Colwell, John F. <John.Colwell@nlrb.gov>; Dodds, Amy L.
<Amy.Dodds@nlrb.gov>; Emanuel, William <William.Emanuel@nlrb.gov>; Free, Douglas
<Douglas.Free@nlrb.gov>; Habenstreit, David <david.habenstreit@nlrb.gov>; Jacob, Fred
<Fred.Jacob@nlrb.gov>; Jacob, Chris W <Chris.Jacob@nlrb.gov>; Kaplan, Marvin E.
<Marvin.Kaplan@nlrb.gov>; Kelly, David A. <David.Kelly@nlrb.gov>; Krafts, Andrew J.
<Andrew.Krafts@nlrb.gov>; Lennie, Rachel G. <Rachel.Lennie@nlrb.gov>; Lesesne, Katherine
<Katherine.Lesesne@nlrb.gov>; Lucy, Christine B. <Christine.Lucy@nlrb.gov>; Lussier, Richard
<Richard.Lussier@nlrb.gov>; McFerran, Lauren <Lauren.McFerran@nlrb.gov>; Meyers, Mary
<Mary.Meyers@nlrb.gov>; Murphy, James R. <James.Murphy@nlrb.gov>; Ring, John
<John.Ring@nlrb.gov>; Robb, Peter <Peter.Robb@nlrb.gov>; Rothschild, Roxanne L.
<Roxanne.Rothschild@nlrb.gov>; Shorter, LaDonna <Ladonna.Shorter@nlrb.gov>; Sophir, Jayme
<Jayme.Sophir@nlrb.gov>; Stock, Alice B. <Alice.Stock@nlrb.gov>; Tursell, Beth
<Beth.Tursell@nlrb.gov>; Vazquez, Laura T. <Laura.Vazquez@nlrb.gov>; Zick, Lara S.
<Lara.Zick@nlrb.gov>
Cc: Wilson, Nancy <Nancy.Wilson@nlrb.gov>; Ghatan, Jeanette <Jeanette.Ghatan@nlrb.gov>;
Shorter, LaDonna <Ladonna.Shorter@nlrb.gov>
Subject: Section 10(j) results: Checklist Facility Maintenance, Cases 06-CA-223468, 06-CA-228118
and 06-CA-231859
 

On February 15, 2019, the Board authorized the institution of Section 10(j)
proceedings in these Section 8(a)(1), (2), (3), and (5) cases involving, among other things, the
Employer’s refusal to hire a majority of its predecessor’s employees in order to evade
successorship status and a refusal to recognize and bargain with the Union.  The Region was
directed to seek, among other things, an order requiring the Employer to recognize and bargain
with the Union, offer interim employment to the former predecessor employees, and post and
read the district court’s order.

 
On April 8, 2019, after the Region filed a petition in district court, the Regional

Director approved the attached settlement agreement providing for, among other things,
recognition of the Union, written offers of instatement, backpay, a preferential hiring list, and
posting of the notice. 



UNITED STATES GOVERNMENT 

memorandum 
 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
 

DATE: April 11, 2019 
 
TO: Peter B. Robb 
 General Counsel 
 
FROM: Jayme L. Sophir 
 Associate General Counsel 
 
SUBJECT:  Checklist Facility Maintenance 

Cases 06-CA-223468, 06-CA-228118 and 06-CA-231859 
 
 

On February 15, 2019, the Board authorized the institution of Section 10(j) proceedings 
in these Section 8(a)(1), (2), (3), and (5) cases involving, among other things, the Employer’s 
refusal to hire a majority of its predecessor’s employees in order to evade successorship status 
and a refusal to recognize and bargain with the Union.  The Region was directed to seek, among 
other things, an order requiring the Employer to recognize and bargain with the Union, offer 
interim employment to the former predecessor employees, and post and read the district court’s 
order. 

On April 8, 2019, after the Region filed a petition in district court, the Regional Director 
approved the attached settlement agreement providing for, among other things, recognition of the 
Union, written offers of instatement, backpay, a preferential hiring list, and posting of the notice.   

        
      /s/ 
      J.L.S. 
Attachment 
 
cc: The Board 
 Solicitor’s Office 

Executive Secretary 
Operations Management 

 
H:injlit/10j/ILB.internalresults.06-CA-223468.Checklist 





employee with an offer of employment or the named individual notifies Respondent in writing that he or she 
wishes to be removed from the preferential hiring list.  In any event, the employees placed on the preferential 
hiring list will have preferential hiring status for period not to exceed 24 months from the date of the approval 
of this Settlement Agreement by the Regional Director. 
 
Respondent will provide the Region with copies of these offers of instatement and placement on the preferential 
hiring list at the time the offers are made. 
 
TERMS AND CONDITIONS OF EMPLOYMENT- Respondent will apply to its employees working at 
Nova Place the wage rates, benefits, and other terms and conditions of employment set forth in the Pittsburgh 
Central Business District Collective-Bargaining Agreement, which is effective by its terms from November 1, 
2015 to October 31, 2019.    
 
EXPUNGEMENT — Within 14 days from approval of this Settlement Agreement, Respondent will remove 
from its files all references to its failure to hire  

and will notify them in writing that this 
has been done and that Respondent’s failure to hire them will not be used against them in any way.  Respondent 
will provide the Region with copies of these expungement letters. 
 
BACKPAY ASSOCIATED WITH REFUSAL-TO-HIRE ALLEGATIONS —Respondent will make whole 
the employees named on Attachment B by payment to each of them of the amount listed opposite their names.  
Payments will be made payable to the employees and submitted to the Regional Office for disbursement.   
Payment #1 is to be paid on April 30, 2019; Payment #2 is to be paid on May 30, 2019.  Respondent will make 
appropriate withholdings for each named employee from the net backpay and excess tax amounts.  No 
withholdings should be made from the interest portion of the backpay.  Respondent will also file a report with 
the Regional Director allocating the payments to the appropriate calendar year which the Region will file with 
the Social Security Administration. 
 
WAIVER OF BACKPAY ASSOCIATED WITH UNILATERAL CHANGES — For the purposes of 
settlement, the Charging Party agrees to waive the back pay owed to the individuals whom Respondent 
employed at Nova Place from July 2, 2018 to the date of approval of this Settlement Agreement because of 
Respondent’s failure to maintain the terms and conditions of employment that existed under the predecessor 
employer.  If, however, Respondent fails to comply with this Settlement Agreement, the Regional Director will, 
through the procedure set forth in the “Performance” paragraph below, seek full back pay for the employees 
whom Respondent employed at Nova Place from July 2, 2018 to the present. 
 
SCOPE OF THE AGREEMENT — This Settlement Agreement settles only the allegations in the above-
captioned cases, including all allegations covered by the attached Notice to Employees made part of this 
Settlement Agreement, and does not settle any other cases or matters.  It does not prevent persons from filing 
charges, the General Counsel from prosecuting complaints, or the Board and the courts from finding violations 
with respect to matters that happened before this Settlement Agreement was approved regardless of whether 
General Counsel knew of those matters or could have easily found them out.  The General Counsel reserves the 
right to use the evidence obtained in the investigation and prosecution of the above-captioned cases for any 
relevant purpose in the litigation of this or any other cases, and a judge, the Board and the courts may make 
findings of fact and/or conclusions of law with respect to said evidence. 
 
PARTIES TO THE SETTLEMENT AGREEMENT — If the Charging Party fails or refuses to become a 
party to this Settlement Agreement and the Regional Director determines that it will promote the policies of the 
National Labor Relations Act, the Regional Director may approve the Settlement Agreement and decline to 
issue or reissue a Complaint in this matter.  If that occurs, this Settlement Agreement shall be between 
Respondent and the undersigned Regional Director.  In that case, a Charging Party may request review of the 

(b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)



decision to approve the Settlement Agreement.  If the General Counsel does not sustain the Regional Director's 
approval, this Settlement Agreement shall be null and void. 
 
AUTHORIZATION TO PROVIDE COMPLIANCE INFORMATION AND NOTICES DIRECTLY TO 
RESPONDENT — Counsel for Respondent authorizes the Regional Office to forward the cover letter 
describing the general expectations and instructions to achieve compliance, a conformed settlement, original 
notices and a certification of posting directly to Respondent. If such authorization is granted, Counsel will be 
simultaneously served with a courtesy copy of these documents. 

 
Yes ____DEM______  No __________ 

Initials  Initials 
 
PERFORMANCE — Performance by Respondent, its officers, agents, and successors and assigns with the 
terms and provisions of this Settlement Agreement shall commence immediately after the Agreement is 
approved by the Regional Director, or if the Charging Party does not enter into this Settlement Agreement, 
performance shall commence immediately upon receipt by Respondent of notice that the Charging Party has not 
requested review of the Settlement Agreement or that the General Counsel has sustained the Regional Director.  
 
Respondent, its officers, agents, and successors and assigns agree that in case of non-compliance with any of the 
terms of this Settlement Agreement by Respondent, and after 14 days’ notice from the Regional Director of the 
National Labor Relations Board of such non-compliance without remedy by Respondent, the Regional Director 
will reissue the Complaint, as modified by the Amendment to Complaint.  Thereafter, the General Counsel may 
file a motion for default judgment with the Board on the allegations of the Complaint and Amendment to 
Complaint.  Respondent understands and agrees that the allegations of the aforementioned Complaint and 
Amendment to Complaint will be deemed admitted and its Answers to the Complaint and Amendment to 
Complaint will be considered withdrawn.  The only issue that Respondent may raise before the Board is 
whether Respondent defaulted on the terms of this Settlement Agreement.  The Board may then, without 
necessity of trial or any other proceeding, find all allegations of the Complaint and Amendment to Complaint to 
be true and make findings of fact and conclusions of law consistent with those allegations adverse to 
Respondent on all issues raised by the pleadings.  The Board may then issue an order providing a full remedy 
for the violations found as is appropriate to remedy such violations.  The parties further agree that a U.S. Court 
of Appeals Judgment may be entered enforcing the Board Order ex parte, after service or attempted service 
upon Respondent at the last address provided to the General Counsel.  
 
NOTIFICATION OF COMPLIANCE — Each party to this Settlement Agreement will notify the Regional 
Director in writing what steps Respondent has taken to comply with the Settlement Agreement.  This 
notification shall be given within five days, and again after 60 days, from the date of the approval of this 
Settlement Agreement.  If the Charging Party does not enter into this Settlement Agreement, initial notice shall 
be given within five days after notification from the Regional Director that the Charging Party did not request 
review or that the General Counsel sustained the Regional Director’s approval of this Settlement Agreement.  
No further action shall be taken in the above captioned cases provided that Respondent complies with the terms 
and conditions of this Settlement Agreement and Notice. 
 



Respondent 
Checklist Cleaning, LLC d/b/a Checklist Facility 
Maintenance 

Charging Party  
Service Employees International Union, Local 32BJ 

By:            Name and Title 
 
/s/David E. Mitchell, 
Labor Attorney 
 

Date 
 
4/4/19 

By:          Name and Title 
 
/s/Lyle D. Rowan, Associate General 
Counsel 
 

Date 
 
4/3/19 

Print Name and Title below 
 
 
 

Print Name and Title below 
 
 
 

 
Recommended By: 
 
/s/Julie R. Stern, Field Attorney 
 

Date 
 
4/8/19 

Approved By: 
 
/s/Nancy Wilson, 
Regional Director, Region Six 

Date 
4/8/19 
 

  
 



 
 

(To be printed and posted on official Board notice form) 
 

 
FEDERAL LAW GIVES YOU THE RIGHT TO: 

• Form, join, or assist a union; 
• Choose a representative to bargain with us on your behalf; 
• Act together with other employees for your benefit and protection; 
• Choose not to engage in any of these protected activities. 

WE WILL NOT interfere with, restrain, or coerce you in the exercise of the above rights. 

WE WILL NOT ask you if you participated in activities sponsored by, or on behalf of, the 
Service Employees International Union, Local 32BJ (“Union”) or any other labor organization. 

WE WILL NOT maintain a rule which prohibits you from discussing your wages or wage 
increases with others, and WE WILL NOT threaten to fire you for discussing your wages with 
others. 

WE WILL NOT tell you to conceal from others your status as our employee or your union 
membership status or affiliation with a union. 

WE WILL NOT require you to relinquish your membership in the Union in order to be 
employed by us. 

WE WILL NOT tell you that the Union is to blame for your uncertainty as to whether we would 
hire The Huber Group’s former employees when we assumed the cleaning contract with Faros 
Property Management, LLC at Nova Place. 

WE WILL NOT ask you if you wish to be represented by a union. 

WE WILL NOT provide unlawful assistance to the International Union of Painters and Allied 
Trades (“IUPAT”) or any other labor organization.  

WE WILL NOT refuse to hire, or consider for hire, job applicants because of their membership 
in, or activities on behalf of, the Union or in order to avoid a bargaining obligation with the 
Union. 

The Union is our employees’ exclusive collective-bargaining representative in dealing with us 
regarding the wages, hours, and other working conditions of the employees in the following unit 
(“the Unit”): 

All cleaning employees employed at the Nova Place site, excluding 
supervisors as defined in the National Labor Relations Act. 

WE WILL NOT refuse to recognize and bargain in good faith with the Union as the exclusive 
collective-bargaining representative of our employees in the Unit. 





 
 

  
 
The National Labor Relations Board is an independent Federal agency created in 1935 to 
enforce the National Labor Relations Act.  We conduct secret-ballot elections to determine 
whether employees want union representation and we investigate and remedy unfair labor 
practices by employers and unions.  To find out more about your rights under the Act and how to 
file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below or you may call the Board's toll-free number 1-844-762-NLRB 
(1-844-762-6572).  Hearing impaired callers who wish to speak to an Agency representative 
should contact the Federal Relay Service (link is external) by visiting its website at 
https://www.federalrelay.us/tty (link is external), calling one of its toll free numbers and asking 
its Communications Assistant to call our toll free number at 1-844-762-NLRB. 
 
 Telephone:  (412) 395-4400 

Hours of Operation:  8:30am to 5:00pm, Monday 
through Friday. 

 
 
 

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 
This notice must remain posted for 60 consecutive days from the date of posting and must not be altered, 
defaced or covered by any other material.  Any questions concerning this notice or compliance with its 
provisions may be directed to the above Regional Office's Compliance Officer. 



 
 

ATTACHMENT A 
 
 

NAME SENIORITY DATE 
  

 

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)



 
 

Attachment B 
 

 Name Net Backpay Payment #1 Payment #2 

        

 $            7,589.18   $            3,794.59   $             3,794.59  

 $            5,231.34   $            2,615.67   $             2,615.67  

 $            3,262.01   $            1,631.01   $             1,631.00  

 $            9,977.60   $            4,988.80   $             4,988.80  

 $            5,901.56   $            2,950.78   $             2,950.78  

 $            1,301.26   $               650.63   $                650.63  

 $            3,882.32   $            1,941.16   $             1,941.16  

 $            6,219.23   $            3,109.62   $             3,109.61  

 $            9,493.58   $            4,746.79   $             4,746.79  

 $            9,921.25   $            4,960.63   $             4,960.62  

 $            2,491.98   $            1,245.99   $             1,245.99  

 $                 97.66   $                 48.83   $                  48.83  

 $            7,686.30   $            3,843.15   $             3,843.15  

 $            1,889.92   $               944.96   $                944.96  

 $            3,498.12   $            1,749.06   $             1,749.06  

Totals  $          78,443.31   $          39,221.67   $           39,221.64  

Grand Total 
Payments #1 & 
#2 

 $                                                                          78,443.31  

(b) (6), (b) (7)(C)



 
 

 
Name Interest Payment #1 Payment #2 

        

 $               148.10   $                 74.05   $                  74.05  

 $                 42.93   $                 21.47   $                  21.46  

 $                 12.88   $                   6.44   $                    6.44  

 $               161.52   $                 80.76   $                  80.76  

 $               124.49   $                 62.25   $                  62.24  

 $                 39.17   $                 19.59   $                  19.58  

 $                 83.17   $                 41.59   $                  41.58  

 $               108.39   $                 54.20   $                  54.19  

 $               148.64   $                 74.32   $                  74.32  

 $               159.91   $                 79.96   $                  79.95  

 $                 74.59   $                 37.30   $                  37.29  

 $                   2.68   $                   1.34   $                    1.34  

 $               109.47   $                 54.74   $                  54.73  

 $                 35.42   $                 17.71   $                  17.71  

 $                 89.08   $                 44.54   $                  44.54  

Totals  $            1,340.44   $               670.26   $                670.18  

Grand Total 
Payments #1 & #2 

 $                                                                            1,340.44  

 

 

 

 

 

 

(b) (6), (b) (7)(C)



 
 

 

 

Name Excess Tax Payment #1 Payment #2 

        

 $                 26.29   $                 13.15   $                  13.14  

 $                   6.44   $                   3.22   $                    3.22  

 $                       -     $                       -     $                       -    

 $                 28.44   $                 14.22   $                  14.22  

 $                 18.78   $                   9.39   $                    9.39  

 $                   5.90   $                   2.95   $                    2.95  

 $                 12.34   $                   6.17   $                    6.17  

 $                 16.10   $                   8.05   $                    8.05  

 $                 26.29   $                 13.15   $                  13.14  

 $                 28.44   $                 14.22   $                  14.22  

 $                 11.27   $                   5.64   $                    5.63  

 $                   0.54   $                   0.27   $                    0.27  

 $                 16.63   $                   8.32   $                    8.31  

 $                   5.37   $                   2.69   $                    2.68  

 $                 13.42   $                   6.71   $                    6.71  

Totals  $               216.25   $               108.15   $                108.10  

Grand Total 
Payments #1 & #2 

 $                                                                               216.25  

 

 

 

(b) (6), (b) (7)(C)























From: Lassiter, Marjorie
To: Robb, Peter; Lesesne, Katherine; McFerran, Lauren; Colwell, John F.; Krafts, Andrew J.; Waters-Burnett, Yolanda

C.; Giannasi, Robert (ALJ); Meyers, Mary; Zick, Lara S.; Merberg, Elinor; Vazquez, Laura T.; Sophir, Jayme;
Carlton, Peter J.; Murphy, James R.; Lennie, Rachel G.; Kaplan, Marvin E.; Emanuel, William; Free, Douglas;
Kraus, Grant; Ring, John; Stock, Alice B.; Kyle, John; Platt, Nancy; Lucy, Christine B.; Rothschild, Roxanne L.;
Barham, Jeffrey; Rappaport, Steve; Jacob, Fred; Coleman, Jocelyn
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The DC Circuit issued the attached decision today.  The Court was reviewing the Board’s decision and
order in Hendrickson Trucking, 365 NLRB 139 (2017). (Miscimarra, Pearce, McFerran).
 
 
Marjorie Lassiter
Legal Assistant
Enforcement Litigation
(202)273-3855



United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

  
 

No. 17-1226 September Term, 2018 
         FILED ON:  APRIL 12, 2019 
HENDRICKSON TRUCKING COMPANY, 

PETITIONER 
 

v. 
 
NATIONAL LABOR RELATIONS BOARD, 

RESPONDENT 
 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS (IBT), LOCAL 1038, 
INTERVENOR 
  

 
Consolidated with 17-1234   

 
On Petitions for Review and Cross-Application 

for Enforcement of an Order of  
the National Labor Relations Board 

  
 
 

Before: HENDERSON, SRINIVASAN and MILLETT, Circuit Judges.   
 
 J U D G M E N T 
  

This petition for review and cross-application for enforcement were considered on the 
record from the National Labor Relations Board, as well as on the briefs of the parties.  We have 
accorded the issues full consideration and determined that they do not warrant a published opinion.  
See D.C. CIR. R. 36(d).  It is 
 
 ORDERED AND ADJUDGED that the petition for review be denied and the cross-
application for enforcement be granted.  As explained in the Board’s thoroughgoing and 
persuasive briefing, the Board’s decision hewed to settled law and its factual findings and 
credibility judgments were amply supported in the record. 
 
 Petitioner Hendrickson Trucking Company is a trucking business based in Jackson, 
Michigan.  The Company provides a hauling service for aggregate materials like sand and gravel 
on a seasonal basis, running between April and November.  In 2012, Hendrickson Trucking and 
the union representing its employees, the International Brotherhood of Teamsters, Local 1038, 
entered into negotiations to replace their expiring collective bargaining agreement.  The National 
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Labor Relations Board found that, in the course of those failed negotiations, Hendrickson Trucking 
committed numerous unfair labor practices in violation of Sections 8(a)(1), 8(a)(3), and 8(a)(5) of 
the National Labor Relations Act, 29 U.S.C. § 158(a)(1), (3) & (5).  In particular, the Board found 
that Hendrickson Trucking wrongly (i) withheld pertinent information about business operations 
requested by the Union; (ii) unilaterally implemented the terms of its final offer without first 
bargaining to impasse; (iii) refused to resume bargaining at the Union’s request; and (iv) failed to 
reinstate employees who had engaged in an unfair labor practice strike.  Hendrickson Trucking 
Co., 365 N.L.R.B. No. 139 (Oct. 11, 2017).  Hendrickson Trucking petitions this Court for review 
and the Board, joined by the Union as intervenor, cross-applies for enforcement. 
 

The rocky course of negotiations for a new collective bargaining agreement that gave rise 
to this litigation began in February 2012 with the first of seven bargaining sessions.  At the outset, 
there appeared to be a substantial gap between Hendrickson Trucking’s and the Union’s positions, 
with Hendrickson Trucking looking to curtail its expenses, and the Union seeking to increase 
wages and benefits.  At their second meeting in April, Hendrickson Trucking explained that it 
could not expand benefits because the Company needed to stem financial losses.  That 
representation prompted the Union’s president, Alan Sprague, to request “detailed cost-savings 
calculations” relating to the Company’s economic proposals, including its proposals to rollback 
overtime and its 401(k) match, and to increase the employees’ share of insurance premiums.  J.A. 
58.  The Company “threw numbers out,” but Sprague insisted that the Union needed concrete 
substantiation of the amounts the Company would save.  J.A. 223.   

 
Hendrickson Trucking did not provide the requested financial information.  Instead, at the 

parties’ third meeting, the Company withdrew many of its initial proposals and reduced the 
employees’ proposed share of insurance premiums.  The Union rejected the offer, and then voted 
both to pre-ratify a one-year contract that largely preserved the status quo and to strike if necessary. 

 
Hendrickson Trucking’s and the Union’s recollections of the fourth meeting diverge.  The 

Company’s chief financial officer testified that this meeting was the first occasion on which 
Sprague requested cost-saving information related to Hendrickson Trucking’s proposals.  The 
Company says that it then provided a spreadsheet documenting the business’s finances.  But 
Sprague testified that he had no recollection of ever seeing such a document, and that he had asked 
for the relevant financial information two meetings earlier.  The administrative law judge and the 
Board credited Sprague’s version of events because the chief financial officer “waivered [sic] in 
his testimony” and was “not entirely forthcoming.”  J.A. 66, 67 n.17.  The administrative law 
judge also concluded that, in any event, the spreadsheet was “an insufficient response as it did not 
include cost savings calculations or data for each of those economic proposals.”  J.A. 74. 

 
At the fifth meeting, Sprague reminded Hendrickson Trucking that the Union was still 

awaiting the cost-saving information.  No response came. 
 
At the sixth meeting, Hendrickson Trucking presented what it denominated its “LAST 

BEST OFFER.”  J.A. 486–515.  When the Union rejected that offer, Hendrickson Trucking 
declared a bargaining impasse.  Sprague instantly disagreed.  Hendrickson Trucking 
subsequently conveyed a “Revised Proposal and [another] Last, Best, and Final Offer,” J.A. 516–
579, which the Union rejected. 
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At the seventh and last meeting, the Union presented its “Final Proposal.”  That proposal 

offered Hendrickson Trucking three options:  (1) implement the one-year pre-ratified offer; (2) 
implement a slightly altered offer; or (3) “Work Stoppage.”  J.A. 582.  The administrative law 
judge found, and the Board agreed, that the Union “did not intend to end negotiations with [its] 
final offer.”  J.A. 69.  
 

The Union waited for Hendrickson Trucking’s response.  But it never came.  Instead, 
Hendrickson Trucking unilaterally implemented its own last offer.  Upon learning of that, the 
Union instituted a strike in June 2012.  A month later, the Union filed a grievance with 
Hendrickson Trucking and requested information about its use of trucks bearing the name AGG 
Trucking, LLC during the strike period. 

 
At the end of November, the Union made an unconditional request to return to work, and 

also expressed a willingness to “meet and bargain in good faith” if Hendrickson Trucking would 
rescind its unilateral changes to the agreement and provide the requested information about the use 
of AGG Trucking vehicles.  J.A. 71, 594.  Hendrickson Trucking refused to reinstate the 
employees, relying instead on replacement workers. 

 
In late December, the Union sent a second grievance letter to Hendrickson Trucking that 

challenged the Company’s hiring of replacement workers and renewed both of the Union’s still-
unanswered information requests.  Hendrickson Trucking responded with a letter asserting that 
“Hendrickson Trucking and AGG Trucking are a single employer.”  J.A. 72, 609.  

 
In the aftermath of the failed negotiations, the Board’s General Counsel issued a complaint 

against Hendrickson for (i) unilaterally implementing the terms of a final offer without bargaining 
to a valid impasse; (ii) refusing to provide the Union with the information it requested related to 
AGG Trucks; (iii) refusing to resume bargaining after the strike ended; and (iv) failing to reinstate 
the striking workers after they made an unconditional offer to return to work. 

 
Following a two-day hearing, the administrative law judge sustained all of the General 

Counsel’s charges.  Hendrickson filed exceptions to the Board, challenging both the ALJ’s 
substantive findings and her authority to preside over the case under NLRB v. Noel Canning, 573 
U.S. 513 (2014).  That case held that the Board had lost the quorum required to operate as of 
January 4, 2012.  The Board did not regain a quorum through valid appointments until August 
2013, several months after the administrative hearing in this case.  In addition, the Board had not 
ratified the ALJ’s appointment until after her initial decision had issued. 

    
In light of Noel Canning, and “without concluding or suggesting that the judge lacked the 

authority to issue the May 16, 2014 decision,” the Board remanded the case to the ALJ to “consider 
anew the issues presented now that her appointment has been ratified by a fully confirmed five-
member Board,” in the hope that would “remove any lingering questions.”  J.A. 52.  On remand, 
the ALJ “fully reviewed” her prior decision and ruled that it was correct “[i]n its entirety.”  J.A. 
61. 

 
The Board again affirmed in all relevant respects.  The Board ordered Hendrickson 
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Trucking to:  (i) rescind the unilateral changes it had made in June 2012; (ii) make unit employees 
and strikers whole for any losses occasioned by the unilateral changes; (iii) offer full reinstatement 
to those who had engaged in the strike in response to the Company’s unfair labor practices; and 
(iv) bargain with the Union upon request.  Hendrickson Trucking then petitioned this court for 
review, arguing that the Board’s findings are not supported by substantial evidence and that the 
ALJ lacked the legal authority to adjudicate the case.   

 
Under the National Labor Relations Act, an employer commits an unfair labor practice if 

it “refuse[s] to bargain collectively with the representatives of [its] employees,” 29 U.S.C. 
§ 158(a)(5), or if it “discriminat[es] in regard to hire or tenure of employment or any term or 
condition of employment” as a way to “encourage or discourage membership in any labor 
organization,” id. § 158(a)(3).  An employer’s failure to abide by either requirement also violates 
Section 8(a)(1) of the Act, which prohibits “interfer[ing] with, restrain[ing], or coerc[ing] 
employees in the exercise of the right[]” under the Act to “bargain collectively through 
representatives of their own choosing,” 29 U.S.C. § 157.  Enterprise Leasing Co. of Fla. v. NLRB, 
831 F.3d 534, 546 (D.C. Cir. 2016) (first, second, and third alterations in original) (quoting 29 
U.S.C. § 158(a)(1)) (explaining that a violation of 29 U.S.C. § 158(a)(5) produces a derivative 
violation of § 158(a)(1)); Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 698 n.4 (1983) (same 
for 29 U.S.C. § 158(a)(3)). 

 
Hendrickson Trucking raises five challenges to the Board’s determination that it committed 

multiple unfair labor practices.  None of them succeeds. 
 
 First, Hendrickson Trucking challenges the Board’s finding that it impermissibly imposed 
new terms of employment without first bargaining with the Union to impasse.  But the Board’s 
holding that Hendrickson Trucking could not declare an impasse because it had failed to provide 
the Union the financial information it needed to evaluate the Company’s representations was 
grounded in settled law.  This court has long recognized that an employer’s failure to provide 
requested information that affects negotiations generally “preclude[s] the Company from declaring 
an impasse.”  United States Testing Co. v. NLRB, 160 F.3d 14, 22 (D.C. Cir. 1998) (citations 
omitted); accord E.I. Du Pont de Nemours & Co. v. NLRB, 489 F.3d 1310, 1315 (D.C. Cir. 2007) 
(“‘[I]mpasse cannot exist where the employer has failed to satisfy its statutory obligation to 
provide information needed by the bargaining agent to engage in meaningful negotiations.’”) 
(quoting Decker Coal Co., 301 N.L.R.B. 729, 740 (1991)); id. at 1316 (Union “entitled to inspect 
the data relied on by an employer and does not have to accept the employer’s bald assertions or 
generalized figures at face value[.]”). 

 
Hendrickson Trucking disputes the facts, arguing that it did provide the relevant financial 

information when (in its view) it was first requested at the fourth meeting.  But substantial 
evidence supports the Board’s contrary factual findings that (i) Sprague asked for the information 
repeatedly before that meeting; (ii) the requested information was never provided; and (iii) the 
spreadsheet that was belatedly provided was not responsive to the Union’s specific requests.  Plus 
Hendrickson Trucking has not come close to meeting the weighty burden of discrediting the 
underlying credibility determinations made by the ALJ and adopted by the Board.  See Inova 
Health Sys. v. NLRB, 795 F.3d 68, 80 (D.C. Cir. 2015) (“[W]e accept all credibility determinations 
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made by the ALJ and adopted by the Board unless those determinations are ‘patently 
insupportable.’”) (citations omitted). 

 
Second, Hendrickson Trucking disputes the Board’s finding that it committed an unfair 

labor practice by failing to timely furnish information that the Union requested about the use of 
trucks from AGG Trucking, which the Board found was “relevant and necessary for the Union to 
carry out its representative function.”  J.A. 80; see also Public Serv. Co. of New Mexico v. NLRB, 
843 F.3d 999, 1005 (D.C. Cir. 2016).  Hendrickson argues that its January letter satisfied the 
Union’s July request, and that in any event the Union accepted it as adequate and thereby waived 
its objection.  Hendrickson Trucking Br. 38–39.  
 

Those arguments fall flat.  For starters, the Board found that, even assuming it were 
adequate, Hendrickson Trucking’s reply was unreasonably delayed.  That by itself constitutes an 
independent basis for sustaining the finding of an unfair labor practice under the Act—and it is a 
rationale to which the Company has voiced no objection here.  See Monmouth Care Ctr., 354 
N.L.R.B. 11, 51 (2009), reaffirmed and incorporated by reference, 356 N.L.R.B. 152 (2010), 
enforced 672 F.3d 1085 (D.C. Cir. 2012). 

 
In any event, the Board found that the cursory January letter was insufficiently responsive 

to the Union’s numerous, granular information requests about the Company’s use of AGG trucks.  
See, e.g., KLB Indus., Inc. v. NLRB, 700 F.3d 551, 556 (D.C. Cir. 2012) (rejecting the argument 
that some disclosed material sufficed because “any requested information that has a bearing on the 
[collective] bargaining process must be disclosed”) (emphasis added) (citations and quotations 
omitted).  Once again, Hendrickson Trucking offers no meaningful response.  And Hendrickson 
Trucking’s waiver contention baldly flouts the record evidence documenting that the Union never 
abandoned its more detailed information requests.  J.A. 322 (testimony from Hendrickson 
Trucking’s counsel that the Union’s attorney made clear he “wasn’t waiving anything” with 
respect to “information requests”).  

 
Third, Hendrickson Trucking contests the Board’s finding that it unlawfully rebuffed the 

Union’s November 30th request to resume negotiations.  The “duty to bargain survives” impasse, 
and requires that employers “stand ready to resume collective bargaining” upon a union’s 
reasonable request.  See Brown v. Pro Football, Inc., 518 U.S. 231, 244 (1996).  Hendrickson 
Trucking accepts that legal rule, raising only a factual dispute over whether it was the Union, rather 
than the Company, that resisted the resumption of bargaining.  Hendrickson Trucking Br. 34–35.  
Hendrickson Trucking points to testimony from its counsel, Tim Ryan, stating that he called 
Sprague in early December with an offer to resume bargaining.  Id.  

 
The problem for Hendrickson Trucking is that the ALJ did not believe Ryan’s version of 

events.  The ALJ instead credited Sprague’s contrary testimony that, to his recollection, no such 
call took place.  The ALJ discredited Ryan’s testimony both because he could not remember the 
circumstances of the call, and because Ryan’s version of events was inconsistent with basic facts 
about when the Company’s “busy season” and “winter slowdown” take place.  J.A. 72, 316–323.  
Hendrickson Trucking has provided us no basis to upset that credibility judgment.  See Inova 
Health Sys., 795 F.3d at 80. 
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Fourth, Hendrickson Trucking objects to the Board’s finding that the strike was in response 
to its own unfair labor practice.  By deeming the strike to be unjustified, the Company asserts that 
it had no obligation to reinstate the employees when they unconditionally offered to return to work.  
Hendrickson Trucking is wrong on both fronts.   

 
The law is settled that an employer violates the National Labor Relations Act if it fails to 

reinstate strikers who have made an offer to return to work following a strike that was taken in 
response to an employer’s unfair labor practice.  Spurlino Materials, LLC v. NLRB, 805 F.3d 
1131, 1137 (D.C. Cir. 2015).  A strike will be found to have arisen out of an unfair labor practice 
if the strike is motivated “in part” by the unfair labor practice.  Teamsters Local Union No. 515 v. 
NLRB, 906 F.2d 719, 723 (D.C. Cir. 1990) (citation omitted).  The unfair labor practice need not 
be the “sole or even the major cause” of the strike.  Id. (citation omitted). 

 
Hendrickson Trucking’s chief argument is that the strike was motivated purely by 

economics and was not in response to unfair labor practices.  Hendrickson Trucking Br. 35–38.  
But substantial evidence supports the Board’s contrary conclusion.  The timeline of relevant 
events itself contradicts the Company’s argument.  The Union voted to strike in late April, and 
again at the end of May.  In so doing, the Union expressly conditioned the strike on Hendrickson 
Trucking first committing the unfair labor practice of “implement[ing] [its] offer” unilaterally.  
J.A. 244.  True to those words, the strike commenced on June 25 after the Union learned that the 
Company had unilaterally implemented its own proposed terms and conditions.  That more than 
suffices to show that Hendrickson Trucking’s unfair labor practice motivated the strike at least in 
part. 

  
In response, Hendrickson Trucking cites inapt cases where (i) the unfair labor practices 

occurred after the decisive strike vote, Mobile Homes Estates, Inc., 259 N.L.R.B. 1384 (1982), 
enforced on other grounds, 707 F.2d 264 (6th Cir. 1983); (ii) the union put into writing the purely 
economic reasons for its strike, Facet Enters., Inc., 290 N.L.R.B. 152 (1988), enforced on other 
grounds, 907 F.2d 963 (10th Cir. 1990); or (iii) the unfair labor practices were never “specifically 
mentioned” during strike-vote deliberations, Reichhold Chems. Inc., 288 N.L.R.B. 69, 79 (1988), 
rev’d, 906 F.2d 719 (D.C. Cir. 1990), on remand, 301 N.L.R.B. 706 (1991).  Here, by contrast, 
the Union expressly conditioned its strike on Hendrickson Trucking’s commission of an unfair 
labor practice, which makes the causation question quite straightforward.   

 
Fifth, and finally, Hendrickson Trucking argues that it was entitled to a hearing before a 

new administrative law judge because the ALJ who conducted the hearing was appointed at a time 
when the Board lacked the legally required quorum.  Hendrickson Trucking Br. 39–43.  In 
particular, Hendrickson Trucking notes that the Board did not have a proper quorum until several 
months after the ALJ’s hearing, and the Board did not ratify her appointment until after she had 
already issued her initial decision.  The Board then remanded the case so that the same ALJ could 
“consider anew the issues presented now that her appointment has been ratified by a fully 
confirmed five-member Board.”  J.A. 52.  On remand, the ALJ “fully reviewed” her prior 
decision and reaffirmed it “[i]n its entirety.”  J.A. 61.   

 
Hendrickson Trucking argues that the remand was invalid because the ALJ had a “closed 

mind,” and the rules prohibit ALJs’ acting with “actual bias,” “deep-seated favoritism[,] or 

USCA Case #17-1226      Document #1782542            Filed: 04/12/2019      Page 6 of 7



antagonism” to one side.  Hendrickson Trucking Br. 40–43 (citations omitted).  Neither the law 
nor the record supports the Company’s challenge.  In Wilkes-Barre Hospital Co. v. NLRB, 857 
F.3d 364 (D.C. Cir. 2017), we held that an invalidly appointed Regional Director could lawfully 
ratify his own prior actions after a properly constituted Board ratified his appointment, id. at 371.  
Wilkes-Barre emphasized that “no evidence suggest[ed] that [the Regional Director] failed to make 
a detached and considered judgment or that he was ‘actually biased’ against [the losing party].”  
Id. at 372 (quoting FEC v. Legi-Tech, Inc., 75 F.3d 704, 709 (D.C. Cir. 1996)).  So too here.  The 
ALJ on remand carefully reviewed the evidence and formulated a reasoned opinion, without 
displaying any bias toward the parties or pre-judgment as to the outcome.   

 
For all of those reasons, we deny Hendrickson Trucking’s petition for review and grant the 

Board’s cross-application for enforcement. 
 
Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is 

directed to withhold issuance of the mandate herein until seven days after resolution of any timely 
petition for rehearing or rehearing en banc.  See FED. R. APP. P. 41(b); D.C. CIR. R. 41(a)(1).   

 
                                  Per Curiam 

 
FOR THE COURT: 
Mark J. Langer, Clerk 

 
BY:    /s/ 

               Ken Meadows 
                                                            Deputy Clerk 
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NLRB Tells Justices It Has Jurisdiction Over Tribal
Casino
By Andrew Westney
Law360 (April 11, 2019, 6:32 PM EDT) -- The National Labor Relations Board on Wednesday asked the U.S. Supreme Court not to
take up a California tr bal casino's challenge to a ruling that it can't block workers from handing out union leaflets in guest areas,
saying the agency has the authority to assert jurisdiction over tribal businesses.

The Pauma Band of Luiseno Mission Indians' Casino Pauma asked the high court in its January petition to overturn a Ninth Circuit
decision deferring to the NLRB's interpretation of the National Labor Relations Act to cover tribes. There is a circuit court conflict
over whether the law is meant to cover tribes and the Ninth Circuit panel misapplied the Chevron doctrine when it deferred to the
agency on that question, the casino said.

In an opposition brief Wednesday, the NLRB said its assertion of jurisdiction over the casino was appropriate, given that most of
Casino Pauma's customers and employees aren't tribe members and it competes with other businesses in interstate commerce.

"Applying the NLRA to petitioner therefore is consistent with the act's broad scope and purposes, ensuring that petitioner's
employees receive the important statutory protections the NLRA affords to workers generally in businesses affecting commerce. ...
Although the band unquestionably has inherent power, recognized in [the Indian Gaming Regulatory Act], to establish and operate
the casino, it does so subject to Congress' exercise of power to regulate the commerce in which the band has chosen to
participate," the NLRB said.

Although the NLRA is silent regarding tr bes, "in light of the NLRA's text and history, the board's determination that tribes are not
exempted from the statute's definition of 'employer' is correct and, at a minimum, entitled to deference," the agency said.

The dispute arose out of confrontations at Casino Pauma over its employees handing out union literature, including a December
2013 incident in which casino security personnel threatened employees with disciplinary action for distributing leaflets from Unite
Here International Union near the entrance and exit to the guest valet area.

In December 2015, an NLRB panel affirmed an administrative judge's decision concluding that Casino Pauma's behavior regarding
guest areas violated the NLRA and slapped it with a cease-and-desist order.

Casino Pauma sought Ninth Circuit review in early 2016, saying the NLRA doesn't give the NLRB jurisdiction over the casino. The
law isn't a generally applicable statute, the casino said, but rather is designed only to regulate some private industries and
shouldn't be applied to businesses benefiting tribal governments.

The NLRB — which also filed a cross-petition seeking enforcement of its order — told the appeals court that it had broad
jurisdiction under the NLRA that extends to tribal employers engaging in interstate commerce.

The panel ultimately sided with the agency in late April 2018, holding that the NLRA isn't clear about whether it gives the NLRB
authority over tribes, but that it was reasonable for the board to conclude that it did have jurisdiction over tribal businesses such as
the casino.

In the casino's Jan. 4 petition, it said the Ninth Circuit's application of the Chevron doctrine furthered a circuit split regarding
whether the NLRA applies to tribes.

The U.S. Supreme Court's 1984 decision in Chevron USA Inc. v. NRDC instructs courts to defer to a government agency's
interpretation of an ambiguous statute as long as it's reasonable. However, the tribe said, the doctrine wasn't meant to be a "get-



‘Game of Thrones’ Secrecy Spotlights NDAs in Worker Contracts
BloombergLaw - Daily Labor Report   12 Apr 2019 06:36
• Business world, Hollywood leverage the contracts • States have pushed to limit the agreements in #MeToo era By Erin Mulvaney Cast
members have been careful not to leak spoilers in the run-up to the final season of “Game of Thrones,” the fantasy HBO...

 
Labor Department's Proposed Four-Factor Rule Would Limit Joint Employment
Mondaq Business Briefing   11 Apr 2019 22:12
The U.S. Department of Labor just became he latest federal agency to propose a rule to limit the scope of joint employment liability, this time for
wage and hour matters. If the rule released earlier today is adopted in its current form, the USDOL would...

out-of-jail-free card" allowing a court to sidestep an issue it doesn't want to address.

In the end, the casino said, the panel adopted an NLRB decision that cast aside more than 70 years of well-settled law, deepening
the disagreement among the circuits as to whether the NLRA extends to tribes.

In its brief Wednesday, the NLRB said there was no circuit split over whether the NLRB has jurisdiction "over large-scale
commercial gaming enterprises operated by Indian tribes" and the Supreme Court "has previously denied petitions for writs of
certiorari presenting the same question."

Although the casino said there was a conflict between the Ninth Circuit's ruling and the Tenth Circuit's 2002 decision in NLRB v.
Pueblo of San Juan, that case took up a different question, and the Sixth Circuit in 2015 upheld the board's authority over tribal
gambling even though it didn't defer to the NLRB, according to the brief.

And the Ninth Circuit properly applied Chevron deference since the casino didn't show that its interpretation of the NLRA was
"'unambigiously' correct" or that the NLRB's interpretation of the law wasn't reasonable, according to the brief.

Representatives for the parties were not immediately available for comment Thursday.

Pauma Casino is represented by Cheryl A. Williams and Kevin M. Cochrane of Williams & Cochrane LLP.

The NLRB is represented by Solicitor General Noel J. Francisco and by the board's General Counsel Peter B. Robb, Associate
General Counsel Alice B. Stock, Assistant General Counsel David Habenstreit, Deputy Assistant General Counsel Ruth E. Burdick
and Attorney Heather S. Beard.

The case is Casino Pauma v. National Labor Relations Board, case number 18-873, in the Supreme Court of the United States.

--Additional reporting by Shayna Posses and Jimmy Hoover. Editing by Stephen Berg.

For a reprint of this article, please contact reprints@law360.com.

0 Comments

 
 

From: Robb, Peter 
Sent: Friday, April 12, 2019 8:38 AM
To: Martin, Andrew <Andrew.Martin@nlrb.gov>
Subject: RE: Legal News FYI 04-12-19
 
Can you please get me the last article on the Tribal Casino? Thanks
 

From: Martin, Andrew 
Sent: Friday, April 12, 2019 7:29 AM
Subject: Legal News FYI 04-12-19
 
 

Friday, April 12, 2019
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members have been careful not to leak spoilers in the run-up to the final season of “Game of Thrones,” the fantasy HBO...

 
Labor Department's Proposed Four-Factor Rule Would Limit Joint Employment
Mondaq Business Briefing   11 Apr 2019 22:12
The U.S. Department of Labor just became he latest federal agency to propose a rule to limit the scope of joint employment liability, this time for
wage and hour matters. If the rule released earlier today is adopted in its current form, the USDOL would...

 
White House Moves to Gain More Control Over Federal Regulations
New York Times, The (New York, NY)   11 Apr 2019 18:30
WASHINGTON — The White House moved to exert greater control over he federal regulatory process on Thursday by imposing additional
scru iny over independent government agencies when they establish new policies, guidelines or rules that affect large...

 
Blog Post: NLRB OKs Banker's Firing For Foul-Mouthed Gripe
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   11 Apr 2019 16:41
The National Labor Relations Board ruled that Quicken Loans didn't violate federal labor law when it fired a banker accused of griping about the
job in a profanity-laced bathroom conversation, saying the brief chat didn't amount to protected activity...

 
Blog Post: NLRB Tells Justices It Has Jurisdiction Over Tribal Casino
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   11 Apr 2019 14:32
The National Labor Relations Board on Wednesday asked the U.S. Supreme Court not to take up a California tribal casino's challenge to a
ruling that it can't block workers from handing out union leaflets in guest areas, saying the agency has the ...read...

 

From: Robb  Peter
To: Martin  Andrew
Subject: RE: Legal News FYI 04-12-19
Date: Friday, April 12, 2019 8:38 00 AM
Attachments: image001.png

Can you please get me the last article on the Tribal Casino? Thanks
 

From: Martin, Andrew 
Sent: Friday, April 12, 2019 7:29 AM
Subject: Legal News FYI 04-12-19
 
 

Friday, April 12, 2019

 

 

Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.

 
 
 



From:
To: Robb, Peter
Cc: David Rosenfeld
Subject: Security Alert - Message from David Rosenfeld
Date: Friday, April 12, 2019 6:40:29 PM
Attachments: Robb re Security Alert.pdf

Attached please find today’s correspondence from David A. Rosenfeld.
 

opeiu29 afl-cio(1)
David A. Rosenfeld

Weinberg, Roger & Rosenfeld
1001 Marina Village Parkway
Alameda, CA 94501-1091

Phone
510-337-1023 Fax

@unioncounsel.net
 
This message contains information which may be confidential or privileged.  Unless you are the addressee (or authorized to
receive for the addressee), you may not use, copy or disclose to anyone the message or any information contained in or
attached to the message.  If you have received this message in error, please advise the sending by reply email to

@unioncounsel.net and delete the message.
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From: Martin, Andrew
Subject: Take a Child to Work Day: YOUR CHANCE TO BE AN AVENGER!
Date: Friday, April 12, 2019 2:45:18 PM
Attachments: image001.png

Yeah, you work for the NLRB, that makes you a Superhero already.  But in your
heart of heart, you’ve secretly wanted to be a SPECIFIC Super Hero.  Maybe
Iron Man, or Black Widow, or Captain America. 
 
WELL HERE IS YOUR CHANCE!
 

This year’s Take A Child to Work Day, on April 25th, will be AVENGERS themed,
and we need actors to play the various roles.  Want to put on an eye patch and
play Nick Fury?  (Looking at you, Eric Marks) Shave your goatee into an amusing
shape and make sarcastic quips?  (CoughElliotbeckercough)  Slather on the
green body paint and flex while bellowing “HULK SMASH!? (WAY too many
people to mention for this roll.) If you would like to be part of our amateur
dramatics, in which the Avengers debate the wisdom of joining a Union, please
contact Andrew Martin.
 
And if you’d like to help out but don’t want to appear on stage, we need plenty
of volunteers to help check kids in, hand out goody bags, serve pizza, and
escort groups throughout the building.  Please let us know if you’d like to help
out. 
 
We also need Avengers and Avengers-adjacent props, costumes, and
decorations.  So if you have a Mjolnir, a Captain America shield, action figures,
posters, etc. that you’re willing to lend us for the day, we’ll be incredibly
grateful.
 

Registration for TACTWD is open until FRIDAY APRIL 19th.  To register, please
add your child’s name and other requested information to this spreadsheet. 
Please fill it out with all the appropriate info, including your cell phone
number, and put a 1 on the track you think your child will want to attend.  The
Younger Kids track is designed for ages up to 7, and the Older Kids track for 8
and up.  However, children may attend whichever track they prefer, and may



want to stay with a younger sibling or be more intrigued by the activities on a
different track.
 

Please let us know about any allergies or special needs.  We want all kids to
participate and have a great time, so if there are any special accommodations
we should provide or circumstances of which we should be aware, please reach
out to us and let us know.  We realize this event will take place during
Passover, and if you have dietary needs related to that, we will be happy to
accommodate them.
 
We anticipate that the cost of the program will be approximately $9 per
child.  Donations are welcome, but are not required to participate. This will
cover the cost of activities, juice boxes, pizza, and goody bags. We also
welcome donations in kind, if you have a bunch of juice boxes or a metric ton
of construction paper left over from your kids’ birthday.
 
We are accepting donations by PayPal to Andrew at drybrarian@gmail.com. 
You can also drop off donations with any of the following coordinators:

4th Floor: Polly Misra (4026)  & Sarah Posner (4090),

5th Floor: Cristina von Spiegelfeld (5024) & Mark Eskenazi (5015)

6th Floor: Andrew Martin (Library)  & Dolores Boda (6050)

 
 
 

Andrew Martin
Chief Librarian
National Labor Relations Board
1015 Half Street SE
Washington, DC 20570
(202) 273-3724   (202) 273-2906 fax
andrew.martin@nlrb.gov

 
 



From: Wilson, Nancy
To: Robb, Peter; Merberg, Elinor; Bridge, Diane L.; Bush, Lynn; Carlton, Peter J.; Colwell, John F.; Dodds, Amy L.;

Emanuel, William; Free, Douglas; Habenstreit, David; Jacob, Fred; Jacob, Chris W; Kaplan, Marvin E.; Kelly,
David A.; Krafts, Andrew J.; Lennie, Rachel G.; Lesesne, Katherine; Lucy, Christine B.; Lussier, Richard;
McFerran, Lauren; Meyers, Mary; Murphy, James R.; Ring, John; Rothschild, Roxanne L.; Shorter, LaDonna;
Sophir, Jayme; Stock, Alice B.; Tursell, Beth; Vazquez, Laura T.; Zick, Lara S.

Cc: Ghatan, Jeanette; Shorter, LaDonna
Subject: RE: Section 10(j) results: Checklist Facility Maintenance, Cases 06-CA-223468, 06-CA-228118 and 06-CA-231859
Date: Friday, April 12, 2019 9:22:19 AM

Thank you.
 

From: Robb, Peter 
Sent: Friday, April 12, 2019 8:55 AM
To: Merberg, Elinor <Elinor.Merberg@nlrb.gov>; Bridge, Diane L. <Diane.Bridge@nlrb.gov>; Bush,
Lynn <Lynn.Bush@nlrb.gov>; Carlton, Peter J. <Peter.Carlton@nlrb.gov>; Colwell, John F.
<John.Colwell@nlrb.gov>; Dodds, Amy L. <Amy.Dodds@nlrb.gov>; Emanuel, William
<William.Emanuel@nlrb.gov>; Free, Douglas <Douglas.Free@nlrb.gov>; Habenstreit, David
<david.habenstreit@nlrb.gov>; Jacob, Fred <Fred.Jacob@nlrb.gov>; Jacob, Chris W
<Chris.Jacob@nlrb.gov>; Kaplan, Marvin E. <Marvin.Kaplan@nlrb.gov>; Kelly, David A.
<David.Kelly@nlrb.gov>; Krafts, Andrew J. <Andrew.Krafts@nlrb.gov>; Lennie, Rachel G.
<Rachel.Lennie@nlrb.gov>; Lesesne, Katherine <Katherine.Lesesne@nlrb.gov>; Lucy, Christine B.
<Christine.Lucy@nlrb.gov>; Lussier, Richard <Richard.Lussier@nlrb.gov>; McFerran, Lauren
<Lauren.McFerran@nlrb.gov>; Meyers, Mary <Mary.Meyers@nlrb.gov>; Murphy, James R.
<James.Murphy@nlrb.gov>; Ring, John <John.Ring@nlrb.gov>; Rothschild, Roxanne L.
<Roxanne.Rothschild@nlrb.gov>; Shorter, LaDonna <Ladonna.Shorter@nlrb.gov>; Sophir, Jayme
<Jayme.Sophir@nlrb.gov>; Stock, Alice B. <Alice.Stock@nlrb.gov>; Tursell, Beth
<Beth.Tursell@nlrb.gov>; Vazquez, Laura T. <Laura.Vazquez@nlrb.gov>; Zick, Lara S.
<Lara.Zick@nlrb.gov>
Cc: Wilson, Nancy <Nancy.Wilson@nlrb.gov>; Ghatan, Jeanette <Jeanette.Ghatan@nlrb.gov>;
Shorter, LaDonna <Ladonna.Shorter@nlrb.gov>
Subject: RE: Section 10(j) results: Checklist Facility Maintenance, Cases 06-CA-223468, 06-CA-
228118 and 06-CA-231859
 
Another fine job.
 

From: Merberg, Elinor 
Sent: Thursday, April 11, 2019 4:26 PM
To: Bridge, Diane L. <Diane.Bridge@nlrb.gov>; Bush, Lynn <Lynn.Bush@nlrb.gov>; Carlton, Peter J.
<Peter.Carlton@nlrb.gov>; Colwell, John F. <John.Colwell@nlrb.gov>; Dodds, Amy L.
<Amy.Dodds@nlrb.gov>; Emanuel, William <William.Emanuel@nlrb.gov>; Free, Douglas
<Douglas.Free@nlrb.gov>; Habenstreit, David <david.habenstreit@nlrb.gov>; Jacob, Fred
<Fred.Jacob@nlrb.gov>; Jacob, Chris W <Chris.Jacob@nlrb.gov>; Kaplan, Marvin E.
<Marvin.Kaplan@nlrb.gov>; Kelly, David A. <David.Kelly@nlrb.gov>; Krafts, Andrew J.
<Andrew.Krafts@nlrb.gov>; Lennie, Rachel G. <Rachel.Lennie@nlrb.gov>; Lesesne, Katherine
<Katherine.Lesesne@nlrb.gov>; Lucy, Christine B. <Christine.Lucy@nlrb.gov>; Lussier, Richard
<Richard.Lussier@nlrb.gov>; McFerran, Lauren <Lauren.McFerran@nlrb.gov>; Meyers, Mary



<Mary.Meyers@nlrb.gov>; Murphy, James R. <James.Murphy@nlrb.gov>; Ring, John
<John.Ring@nlrb.gov>; Robb, Peter <Peter.Robb@nlrb.gov>; Rothschild, Roxanne L.
<Roxanne.Rothschild@nlrb.gov>; Shorter, LaDonna <Ladonna.Shorter@nlrb.gov>; Sophir, Jayme
<Jayme.Sophir@nlrb.gov>; Stock, Alice B. <Alice.Stock@nlrb.gov>; Tursell, Beth
<Beth.Tursell@nlrb.gov>; Vazquez, Laura T. <Laura.Vazquez@nlrb.gov>; Zick, Lara S.
<Lara.Zick@nlrb.gov>
Cc: Wilson, Nancy <Nancy.Wilson@nlrb.gov>; Ghatan, Jeanette <Jeanette.Ghatan@nlrb.gov>;
Shorter, LaDonna <Ladonna.Shorter@nlrb.gov>
Subject: Section 10(j) results: Checklist Facility Maintenance, Cases 06-CA-223468, 06-CA-228118
and 06-CA-231859
 

On February 15, 2019, the Board authorized the institution of Section 10(j)
proceedings in these Section 8(a)(1), (2), (3), and (5) cases involving, among other things, the
Employer’s refusal to hire a majority of its predecessor’s employees in order to evade
successorship status and a refusal to recognize and bargain with the Union.  The Region was
directed to seek, among other things, an order requiring the Employer to recognize and bargain
with the Union, offer interim employment to the former predecessor employees, and post and
read the district court’s order.

 
On April 8, 2019, after the Region filed a petition in district court, the Regional

Director approved the attached settlement agreement providing for, among other things,
recognition of the Union, written offers of instatement, backpay, a preferential hiring list, and
posting of the notice. 



From: Robb, Peter
To: Keeling, Synta
Subject: FW: Security Alert - Message from David Rosenfeld
Date: Saturday, April 13, 2019 7:49:00 AM
Attachments: Robb re Security Alert.pdf

This appears to be mostly a FOIA request. 
Thanks

 

From:  [mailto @unioncounsel.net] 
Sent: Friday, April 12, 2019 6:40 PM
To: Robb, Peter <Peter.Robb@nlrb.gov>
Cc: David Rosenfeld <drosenfeld@unioncounsel.net>
Subject: Security Alert - Message from David Rosenfeld
 
Attached please find today’s correspondence from David A. Rosenfeld.
 

opeiu29 afl-cio(1)
Secretary to David A. Rosenfeld
Weinberg, Roger & Rosenfeld
1001 Marina Village Parkway
Alameda, CA 94501-1091

Phone
510-337-1023 Fax

@unioncounsel.net
 
This message contains information which may be confidential or privileged.  Unless you are the addressee (or authorized to
receive for the addressee), you may not use, copy or disclose to anyone the message or any information contained in or
attached to the message.  If you have received this message in error, please advise the sending by reply email to

@unioncounsel.net and delete the message.
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could make the state a more enticing option for potential claimants, Paige
Smith reports.

More State Filings: Workers in California filed less than 350 harassment
charges with the EEOC in fiscal 2018, according to enforcement data
released last week. The state agency says it received 683 sexual
harassment complaints in 2017, as well as 3,698 requests for right-to-sue
letters from sexual harassment claimants.

WHAT ELSE WE’RE WATCHING

Contract Transparency: A database of collective bargaining
agreements negotiated by federal agencies and their labor unions will be
online this year, the government’s chief HR agency says. Federal employee
unions say they’re OK with the concept but suspicious of Trump
administration motives. Louis LaBrecque has the story.

LGBT Workers: The U.S. Supreme Court will release orders at 9:30 a.m.
On the radar again are three appeals asking the justices to decide whether
a federal law prohibits discrimination based on sexual orientation and
gender identity.

Franchise Agreements: Carl’s Jr. Restaurants and one of its franchise
operators settled a former store manager’s challenge to their “no poach”
clauses, Mike Leonard reports.

Right-to-Work Ban: Illinois Gov. J.B. Pritzker signed legislation Friday
barring local units of government from restricting collective bargaining,
Michael Bologna reports.

DAILY RUNDOWN

Top Stories

GNC Can’t Shake Fired Worker’s Age Bias Win, 3d Cir. Says
A General Nutrition Corp. store manager who was fired at age 57 and replaced
by a worker in his 20s may keep the $258,926 he was awarded for
discrimination, the Third Circuit ruled.



EEOC Gets Bias Trial for Worker Fired After Panic Attacks
An Arkansas auto dealer must face trial on claims by the EEOC that it failed to
accommodate and fired a worker who had panic attacks at work, a federal
judge ruled.

Blacklisting Ex-Trump Officials Could Put Firms at Legal Risk
Civil rights groups recently called on businesses not to hire officials who served
in the Trump administration. But if a state or city bars political affiliation
discrimination, employers that blacklist the ex-aides could find themselves
facing lawsuits.

Wage & Hour

P.F. Chang’s Server’s Wage Class Revived in Massachusetts
Massachusetts’ highest court April 12 revived a class action against P.F.
Chang’s China Bistro Inc., finding sufficient evidence that the restaurant chain
shortchanged its workers who were dismissed early from scheduled shifts.

Harassment & Retaliation

Black Associated Wholesale Grocers Worker Gets Retaliation Trial
A jury must decide whether Associated Wholesale Grocers terminated a black
employee for complaining about race discrimination at the company’s Pearl
River, La., warehouse, a federal judge ruled.

State & Local Laws

Colorado May Ban Asking Job Applicants About Criminal History
Employers in Colorado would be prohibited from asking about criminal histories
on initial job applications under a bill that received final approval in the state
Senate.

Labor Relations

Striking New England Stop & Shop Workers Cause Delays, Closures
The first full day of a strike by 31,000 Stop & Shop workers has wreaked havoc
on the supermarket chain, leading to closures, delays, and empty stores.

Immigration

H-1B Petitions Rise 6 Percent, First Increase in Three Years





From: Lassiter, Marjorie
To: Robb, Peter; Lesesne, Katherine; McFerran, Lauren; Colwell, John F.; Krafts, Andrew J.; Waters-Burnett, Yolanda

C.; Giannasi, Robert (ALJ); Meyers, Mary; Zick, Lara S.; Merberg, Elinor; Vazquez, Laura T.; Sophir, Jayme;
Carlton, Peter J.; Murphy, James R.; Lennie, Rachel G.; Kaplan, Marvin E.; Emanuel, William; Free, Douglas;
Kraus, Grant; Ring, John; Stock, Alice B.; Kyle, John; Platt, Nancy; Lucy, Christine B.; Rothschild, Roxanne L.;
Barham, Jeffrey; Rappaport, Steve; Jacob, Fred; Coleman, Jocelyn

Cc: Habenstreit, David
Subject: FW: 18-70029 Unite Here! Local 5, Memorandum.pdf
Date: Monday, April 15, 2019 1:59:44 PM
Attachments: 18-70029 Unite Here! Local 5, Memorandum.pdf

 
 
The Ninth Circuit issued the attached decision today.  The Court was reviewing the Board’s decision
and order in Unite Here! 365 NLRB No.169 (2017). (Miscimarra, Pearce, McFerran).
 
 
Marjorie Lassiter 
Legal Assistant
Enforcement Litigation
(202)273-3855
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  Case: 18-70029, 04/15/2019, ID: 11263414, DktEntry: 41-1, Page 1 of 5



  2 18-70029  

Before:  WALLACE, SILER,** and McKEOWN, Circuit Judges. 

 

Unite Here! Local 5 (the “Union”) appeals the National Labor Relations 

Board’s (“NLRB”) decision finding that the Union violated the National Labor 

Relations Act (“NLRA”).  In affirming two Administrative Law Judges’ (“ALJ”) 

decisions, the NLRB found that the Union’s picketing activities at the Aston Waikiki 

Beach Hotel (the “Aston” or the “hotel”) blocked or impeded hotel employees, or 

others while employees were present, from entering or exiting the hotel, in violation 

of the NLRA.  We deny the Union’s petition and affirm the NLRB’s order. 

  The Union sponsored pickets near the hotel numbering 12-200 individuals 

on a regular basis for several months, which spanned the hotel’s entrance at its porte 

cochere—a one-way, U-shaped covered driveway.  Picketers would march in an 

oblong circle on the sidewalk where it intersected the porte cochere.  When a vehicle 

approached, it was stopped to allow the picketers to continue marching; for smaller 

picket lines, the delay was generally for two more full rotations of the line, and for 

one rotation during larger picket lines, to draw attention to the picketing.  After 1-4 

minutes, the picketers would stop on either side of the driveway to allow the 

vehicle(s) to pass; this timing, however, was discretionary.  In addition to the picket 

line delaying cars driven by the hotel’s valet drivers, Aston employees at the nearby 

                                           

  

  **  The Honorable Eugene E. Siler, Jr., United States Circuit Judge for 

the U.S. Court of Appeals for the Sixth Circuit, sitting by designation. 

  Case: 18-70029, 04/15/2019, ID: 11263414, DktEntry: 41-1, Page 2 of 5



  3 18-70029  

valet stand were also able to observe the picket line stopping cars driven by taxi 

drivers or guests.   

The Aston’s operators filed charges against the Union, prompting the NLRB’s 

General Counsel to issue two complaints, alleging violations of Section 8(b)(1)(A) 

of the NLRA for blocking or impeding hotel employees, or others while employees 

were present, from entering or exiting the hotel.  After separate hearings, both ALJs 

found that the Union had violated the NLRA as alleged.  On review of the 

consolidated cases, the NLRB affirmed the ALJ decisions and adopted the 

recommended Orders with modifications. 

The NLRB bears “primary responsibility for developing and applying national 

labor policy.”  NLRB v. Curtin Matheson Scientific, Inc., 494 U.S. 775, 786 (1990); 

see also Glendale Assocs., Ltd. v. NLRB, 347 F.3d 1145, 1150-51 (9th Cir. 2003) 

(citation omitted).  “So long as the Board’s interpretation [of the Act in a case] is 

‘rational and consistent’ with the statute, its rulings are afforded ‘considerable 

deference.’”  Glendale Assocs., 347 F.3d at 1151 (citation omitted).  The NLRB’s 

findings of fact are conclusive if they are supported by substantial evidence on the 

record as a whole.  29 U.S.C. § 160(e); Universal Camera Corp. v. NLRB, 340 U.S. 

474, 488 (1951).  As to a factual finding, the “court may not ‘displace the Board’s 

choice between two fairly conflicting views, even though the court would justifiably 

have made a different choice had the matter been before it de novo.’”  United Nurses 

  Case: 18-70029, 04/15/2019, ID: 11263414, DktEntry: 41-1, Page 3 of 5



  4 18-70029  

Ass’ns of Cal. v. NLRB, 871 F.3d 767, 777 (9th Cir. 2017) (quoting Universal 

Camera, 340 U.S. at 488).  Given the NLRB’s “special expertise” in the field of 

labor relations, we “defer to the reasonable derivative inferences drawn by the Board 

from credited evidence.”  NLRB v. Carson Cable TV, 795 F.2d 879, 881 (9th Cir. 

1986) (citation omitted). 

Section 7 of the NLRA grants employees “the right to self-organization, to 

form, join, or assist labor organizations, to bargain collectively through 

representatives of their own choosing, and to engage in other concerted activities for 

the purpose of collective bargaining or other mutual aid or protection.”  29 U.S.C. 

§ 157.  It also guarantees employees “the right to refrain from any or all of such 

activities.”  Id.  Section 8(b)(1)(A) makes it “an unfair labor practice for a labor 

organization or its agents . . . to restrain or coerce . . . employees in the exercise of 

the rights guaranteed in section [7 of the Act].”  29 U.S.C. § 158(b)(1)(A); see also 

Int’l Longshoremen’s and Warehousemen’s Union, C.I.O. (Sunset Line and Twine 

Co.), 79 NLRB 1487, 1504 (1948).  Determining the existence of a restraint or 

coercion turns on “whether the misconduct is such that, under the circumstances 

existing, it may reasonably tend to coerce or intimidate employees in the exercise of 

rights protected under the Act.”  NLRB v. Serv. Emps. Int’l Union, Local 254, AFL-

CIO, 535 F.2d 1335, 1337-38 (1st Cir. 1976) (internal quotation marks and citations 

omitted); see also Plumbers Local 38 (Bechtel Corp.), 306 NLRB 511, 518 (1992).   

  Case: 18-70029, 04/15/2019, ID: 11263414, DktEntry: 41-1, Page 4 of 5



  5 18-70029  

Substantial evidence supports the NLRB’s finding that the Union had 

“deliberately, repeatedly, and persistently blocked numerous vehicles” driven by 

employees for 1-4 minutes at a time, and “engaged in similar conduct” by 

“temporarily blocking numerous vehicles in the presence or view of the hotel valet 

and bell employees.”  The NLRB—in adopting the underlying ALJ conclusions—

rejected the Union’s argument that its conduct was “brief and merely 

inconvenienced vehicles” and was “minor or de minimis,” and distinguished the 

Union’s actions from cases that involved only a few affected employees during 

months of picketing.  Short delays, occurring regularly over the course of months 

and affecting workers during their performance of work duties, as well as others in 

the presence of employees, is sufficient to reasonably find that such actions violated 

the NLRA.  The explanations of the NLRB’s legal position, through the adoption of 

the ALJs’ conclusions, were therefore not “inadequate, irrational or arbitrary.”  See 

Local Joint Exec. Bd. of Las Vegas v. NLRB, 309 F.3d 578, 583 (9th Cir. 2002) 

(quoting Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 364 (1998)). 

PETITION DENIED; ORDER ENFORCED. 

  Case: 18-70029, 04/15/2019, ID: 11263414, DktEntry: 41-1, Page 5 of 5



Punching In: Volkswagen Fixin’ for a Union Election Fight?
BloombergLaw - Daily Labor Report   15 Apr 2019 06 07
By Chris Opfer and Jaclyn Diaz Monday morning musings for workplace watchers Chattanooga Two Step | Paging Cheryl Stanton | EEOC’s Pay
Data Blues Chris Opfer: We could get a better idea of how Volkswagen plans to play the upcoming union election at the...

 
Can You Terminate An Employee For Facebook Posts Criticizing Your Company?
Lexology   12 Apr 2019 19:44
Disciplining an employee for social media posts criticizing a company can be a tricky area to navigate from a legal standpoint. The National
Labor Relations Board (NLRB) has been aggressive in terms of ordering the reinstatement of workers terminated for...

 
U.S. Government Agencies’ Fast Track Changes to Legal Standards (Part 1)
National Law Review   12 Apr 2019 18:49
Article By Wi h the Trump Administration now in its 27 th month (half-way through the first term), Federal agencies seem to be picking up the
pace of fundamentally altering the legal landscape in which manufacturers operate. Keeping up with these changes...

 
Marquette University faculty, graduate workers may unionize
Milwaukee Business Journal (Milwaukee, WI)   12 Apr 2019 17:19
Marquette University’s non-tenure track faculty and graduate workers are asking the school’s administration for a “fair process” to unionize. The
Service Employees International Union said in a news release the graduate workers and non-tenure track...

 
Illinois Bans Local Right-to-Work Ordinances (1)
BloombergLaw - Daily Labor Report   12 Apr 2019 16:27
• Gov. Pritzker signs Collec ive Bargaining Freedom Act • Law bars local right-to-work ordinances, imposes penalties for violations By Michael J.
Bologna Illinois freshman Gov. J.B. Pritzker (D) drove a stake through he previous administra ion’s scheme...

 
Gov. Pritzker Signs Collective Bargaining Freedom Act
State of Illinois News   12 Apr 2019 13:48
Springfield, Ill. — Making good on his promise to put Springfield back on the side of working families, Gov. JB Pritzker signed the Collective
Bargaining Freedom Act (SB 1474), protecting the right of employers, employees, and their labor organizations...

 
Harvard’s graduate student union demands better sexual harassment protections
Washington Post (Washington, DC)   12 Apr 2019 13:28
By -Gabriel Danielle Douglas-Gabriel Reporter covering the economics of education Email Bio Follow April 12 at 1:20 PM Harvard University is
at odds wi h its graduate student union over the way the school handles sexual harassment claims, a fight that...

 
The Future of Unions Is White-Collar
Slate Magazine   12 Apr 2019 13 05
When Sen. Elizabeth Warren announced her bid for the White House, she showed her loyalty to unions by selecting the backdrop of Everett
Mills in Lawrence, Massachusetts, the site of the 1912 Bread and Roses strike by textile workers. The strike is...

 
Workers accuse DuPont of union busting in Pasadena
Laredo Morning Times (Laredo, TX)   12 Apr 2019 10:11
DuPont employees at the Bayport plant in Pasadena are accusing the company of intimidation and attempting to interfere with their efforts to
unionize. DuPont officials encouraged employees to vote against joining the International Union of Operating...  
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From: Tursell, Beth
To: Robb, Peter
Cc: Tursell, Beth
Subject: RE: Proof of Endless Legal Battle Cycle ::: Response to April 8 Letter from Weinberg, Roger & Rosenfeld
Date: Monday, April 15, 2019 3:08:01 PM

Sure
 
Beth Tursell
Associate to the General Counsel
1015 Half Street, SE
Washington, DC  20570
(202)273-2888
Beth.tursell@nlrb.gov
 
From: Robb, Peter 
Sent: Monday, April 15, 2019 2:49 PM
To: Tursell, Beth <Beth.Tursell@nlrb.gov>
Subject: FW: Proof of Endless Legal Battle Cycle ::: Response to April 8 Letter from Weinberg, Roger
& Rosenfeld
 

 Thanks
 

From: mailto  
Sent: Monday, April 15, 2019 2:40 PM
To: Robb, Peter <Peter.Robb@nlrb.gov>; Berry, David P. <David.Berry@nlrb.gov>
Subject: Fwd: Proof of Endless Legal Battle Cycle ::: Response to April 8 Letter from Weinberg, Roger
& Rosenfeld
 
 
Region 20's "remedies" do not seem to be effectuating the purposes of the Act...only
allowing the union and this out of control law firm to further attack me and violate the
law.

I just want to know where I stand and so do my coworkers (regarding referrals). I want
to be made whole for failures to refer me to work in the past your agency suspiciously
ignored for years. I don't want this law firm keep stealing away our contributions to
protect bad leadership.

It's been a decade and there is no sign this will ever come to and end the way your system
works as it is.

I want this to be over as much as your agency does trust me.

Why can't the law/your agency protect my rights and put a stop to this endless cycle?

-------- Forwarded Message --------

(b) (6) (b) (6)

(b) (5)





First, here is a reminder of the terms of the most recent settlement agreement you just entered
into with the National Labor Relations Board :

WE WILL NOT require you to mail communications relating to our referral hall service to our

attorney for arbitrary or discriminatory reasons.

WE WILL, within 14 days of the Regional Director's approval of this Agreement, rescind our

September 21, 2017 and December 21, 2017, letters requiring  to mail

communications relating to our referral hall service to our attorney; remove form our files
any

reference to these letters or to the mailing instructions communicated to  and, within 3
days

thereafter, notify  in writing that this has been done and that we will not use these letters
or

the mailing instructions against him in any way.
 

WE WILL NOT refuse to make available to you relevant and requested information relating
to  

our referral hall service.

The Charged Party agrees that in case of non-compliance with any of the terms of this
Settlement Agreement by

the Charged Party, and after 14 days' notice form the Regional Director of the National Labor
Relations Board

of such non-compliance without remedy by the Charged Party, the Regional Director may file
a notice to the

Administrative Law Judge who approved this Agreement and may thereafter file a motion for
default judgment

with the Board on the allegations of the Complaint issued on this matter on September 26,
2018. 

 To me your attached response and demands made through "our" law firm Weinberg, Roger
and Rosenfeld dated April 8, 2019 appears to directly violate the terms of the recent NLRB
settlement listed above. At the 

(b) (6)

(b) 
(6)

(b) 
(6)



very least you are going out of your way to make something simple much more difficult while
using it as another opportunity to slander, defame, and attack me through this law firm that
many workers including myself

feel should be replaced and sooner than later. The only bad faith here seems to be on your part
and that of this law firm who clearly has taken a personal interest in going after me while
trying to shut down my efforts

to help workers find out where they stand.

 In that April 8, 2019 letter these lawyers demand again I that use USPS to respond to them,
not the union that represents me, and think that by enclosing self addressed and stamped
envelopes that somehow does not 

breach these terms above. Extra costs were not the only reason the NLRB found (at the
Regional Level of course) that you could not force me to use USPS snail-mail. Wasted time
was another factor which this 

guarantees and does not cover my expenses for printing/scanning my responses and yours nor
the time to get that in my computer either. 

 Email is the fastest and easiest way to communicate in the 21st century. You seem determined
to risk violating this specific settlement condition I would suspect at the encouragement of this
law firm when it would be

very easy to just comply without such extravagant and expensive (I imagine) arguments. I will
also argue that this is totally arbitrary, discriminatory and retaliatory in the new charges I am
filing before the end of this

week to address this.

 The only purpose of these two emails referenced in the attached letter was to find out why I
was not referred to work in some specific time periods, and as a result made me wonder if I
had been treated fairly in the 

time period between (and to find out what work was going on and who was assigned to it). I
also wanted to find out about this reference from the past to my referral rights being taken
away.

 This is no different from previous requests that you already were forced to respond to by the
NLRB in the past. In all these years and through all the requests for information I have made
that the NLRB supported they

did not find any instance of extortion, bad faith nor harassment on my part. If they had then I
would not have prevailed in those past charges. I am not sure how you think things are any
different with these two new 



requests. I am not sure how this is any different from past requests other than a new lawyer
from your law firm has a new legal angle  wants to explore at this union's expense I suspect.

 I only raised the issue of settlement because you just came to that table briefly....and then ran
away and had your lawyers attack me personally yet again. It's not unusual for lawyers and pro
se party's like me to try to

reopen that door again at least for a brief time afterwards especially when they have more
legal action pending that seems to be in their favor like I do now. "Demand Letters' like this
are not uncommon and rarely seen 

as extortion as you claim especially when I have pending legal action I hope to spare us all
from by settling sooner than later if possible.

 I feel I again have a strong case for there being more violations of the National Labor
Relations Act in the time period between 2009 and 2016 just prior to my last successful
charges that resulted in a substantial back 

pay award for failures to refer me to work from 2016-2017. Some of that referral system
information you concealed from me until January of 2019 shows many of the exact same
workers who got favorable treatment 

over me as shown in the 2017 NLRB complaint shows even more examples of the same over
an even longer period of time.

 To me I was simply trying to save our collective contributions that would be wasted on
dragging these legal battles out when they could be settled much sooner and more reasonably
so we can all move forward. That's

far from extortion, harassment and any bad faith on my part. I've made my olive branch offer
for the last time and don't expect to ever see it again...at least as long as that law firm is
involved in our Local's business.

 If you or they have actual evidence of these horrible things you keep desperately trying to
accuse me of then by all means make your case in the proper legal forum. Otherwise I can and
will address these false,

inaccurate, slanderous, defamatory, discriminatory, retaliatory and utterly inflammatory claims
in a court of law. You are only helping me make such a case the more you let that law firm run
wild. They are not the only

big law firm in the world and far from unbeatable.

 As for Weinberg, Roger & Rosenfeld,  specifically, I am at a loss as to why

(b
) 

(b) (6)



you are allowing  to fan the flames of this conflict by throwing gasoline all over
everything right after you signed another 

settlement agreement with a federal agency...only to risk breaking it before the ink is dry again
like the 2017 on under review for similar breaches. The only party that benefits from this is the
law firm that seems to 

delight in expensive conflicts over sensible and reasonable resolutions that I have tried and
failed to find with you .

 Again if they are working for free then perhaps I am wrong. I can certainly see why my case
has caused one of the principals of this firm, , to step in and start swinging so
hard. I am making a template 

for other workers to get around the usual obstacles that the NLRB has in place and that law
firms like this take full advantage our collective rights be damned it seems. My success may
have a direct impact on their 

business and other clients of theirs if it helps other workers in circumstances like mine prevail
(like they should if not for an unfair system and unscrupulous law firms).

As to the specifics of this unwarranted and frankly ludicrous response by your law firm
to my inquiries that I expect to again be seen as legally justifiable by the NLRB :

1. 
You know exactly what "lighting work" and "lighting related work" is or I would hope you do
by now. I have clearly defined it through numerous past info requests that you been forced to
respond to by the NLRB 

without such an over the top theatrical like response like this from .

 I did so even in the first of these two emails that attorney  rails on and on
about. I clarify exactly what sort of skills that would relate to "lighting work" (3/26/2019
email) :

"....lighting jobs in the past six months that required the following skills : extra electrician,
head electrician, master electrician, board operator, Hog 3 and or Hog 4 board operator,
GrandMA 1 or GrandMA 2 board

operator, Avollites Pearl board operator, Head Laser."

 Also in the past through info request you have already responded I have asked about "lighting
related work" and or "lighting jobs" and or "jobs related to lighting" and listed similar skills
which I know you should know

(b) 
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(b) (6)

(b) (6)



relate to lighting gigs : Extra Electrics, Head Electrics, Master Electricians, Board Ops (of all
console types that match my own skills), Head Laser etc.

 Please review very similar requests I made that used the same sort of reference to "lighting
work" as well as the specific skills in your system that relate to them descirbed above and
through emails from 2/27/2016; 

5/4/2016; 12/18/2016; 1/9/2017 and so on and so on and so on. 

 I refer to this so many times its honestly laughable you would argue now you don't know
what I am talking about which seems to only be an attempt to upset me and further delay
response to requests that  you could 

have answered by now without the theatrics by these lawyers. 

 If you cannot or will not separate this "lighting job" information which relates to the specific
skills discussed above and through numerous past requests from the applicable call sheets,
stewards reports and any other 

related records then send me what you did before for past requests and just make sure it is
searchable electronically like the previous documents I received in January of 2019 please.

I am pretty sure you know exactly what I am asking for...but if not consider yourselves fully
clarified.

2. 
 As far as your "privacy" concerns the NLRB already addressed similar legal arguments I
thought in the past charges that did not go your way. I am not sure how you think anything is
changed in these new info requests

nearly identical to all previous ones the NLRB got behind. You can make your new or
renewed arguments in that regard in response to the new unfair labor practice charges I am
filing this week over your refusal to

provide this information without such a ridiculous arbitrary and retaliatory hassle like this. To
date I don't know of any case that ever has been able to successfully raise the sort of privacy or
even Section 7 rights you are 

trying to raise now.

3. 
In these two recent emails in question, I have given you the same sort of legal justification I
did in the past and I don't have any more to provide any more because there isn't anything
further to add. I didn't work in the



time periods in question when it was otherwise busy just like all my previous requests for info.
I also discovered new evidence of potential mistreatment during the ALJ hearing earlier this
year and am following up on it.

I keep track of MY jobs that I work NOT the available other work you hide form most
workers like me. Both emails are very clear on my reasons just like past requests you already
had to respond to after unnecessary and 

expensive legal action I keep trying to avoid through settlement that you instead call extortion
and harassment.

 You also know due to the secretive nature of the  referral system that all I can know about as
far as other lighting jobs that use my skills is the events coming through venues within our
jurisdiction many of them I have 

worked before or are very similar to them like the Game Developers Convention. I don't have
any issues with the jobs I worked and kept track of...it's the ones I did not I have issue with
obviously. 

4. 
 Information was revealed during the NLRB ALJ hearing that was outside of the matters at
hand. The NLRB evidence binder had a reference to my "referral rights" being "restored on a
date many years ago directly from 

the union referral system and my records therein. That indicates they were taken away if they
were later restored but that info was missing/unavailable. Most workers would reasonably be
curious about such things 

like I am since it is the first I ever heard of this especially when they were out of work but
otherwise available in the very same time period just after I felt forced to resign from the
apprentice program in early 2009. 

 It seems like my rights to work were taken away simply because I resigned which would
seem to be a direct violation of the NLRA I just discovered during the hearing about totally
unrelated matters in the present that  

can take legal action over from what I understand if true of course. That's why I asked and I
feel the NLRB should back my request for that info up. Feel free to make your arguments to
them.

 I have an outstanding request with the NLRB to provide me with the very information I am
asking about so I can be more clear and share it when they provide this to me. I am very
certain it was part of my union 

referral system records right from a screen shot of the system itself they obtained from Local
16.



 As you and this law firm are well aware by now, fraudulent concealment of material facts no
matter how many years ago they may be from toll the normal six month statue of limitations
for ULP charges. You are facing 

a new charge over this as we speak. If it is found to have been fraudulently concealed and a
violation(s) of the Act  then it is a reasonable basis for charges and my inquiries even if it
happened back in 2009. It's the same 

case I am making about the January 2019 info responses you withheld for so long that appear
to show even more failures to refer me to work from 2013-2016. The same sort of case will be
made when you finally 

provide responses to these recent requests as well as all the others you agreed to provide from
the most recent settlement (dating back to 2009 that the NLRB already approved as legally
valid at the regional level).

Summary :

 I have wasted all the time I am willing to spare entertaining your attempts to delay and
subvert my legally valid information requests that you agreed to respond to in two settlement
agreements now since 2017. If you 

think you can just waste all our contributions dragging this out unnecessarily in the vain hope I
drop dead or do something or say something you can use against me then by all means keep
holding your breaths until you 

turn blue. I don't see the logic in it for anyone but the law firm that could profit from more
legal action. No amount of back pay is going to address my mental and emotional pains from
this decade long  battle...that I 

may now try to address in the courts given your current position and all the legal
cause/evidence you have provided me to support such action (which you law firm would just
love I bet).

 I just want to know why I wasn't assigned to any work during some busy shows periods and
in the time period in between. You failed to refer me to work in the past in similar
circumstances so i want to see if I have 

been treated fairly, whether you have again violated the NLRA (as found at the Regional level
numerous times now), and whether you have violated the settlement terms both from the 2017
and 2019 agreements. All 

very reasonable given the circumstances. I hope the NLRB agrees. I also want to know why
my referral rights were taken away and then restored some time in early 2009. It's right in my
referral records I saw at the 



hearing and I will soon have the copies from the NLRB to prove it (at least the restoring my
rights note by ).

 
 You and your law firm aren't going to get the result you desire from these attacks. It's only
helping me make my case that it's time for new leadership and new legal representation. More
and more coworkers are 

agreeing with me openly since the last outburst from this law firm. This new one will only
help make my case to others who have a voice and vote unlike me.

For their sake please just comply with these two new info requests and any other legitimate
ones I am forced to make if I am available but out of work suspiciously when it seems busy
otherwise. I don't want to make 

any more trust me but will if I think I have been mistreated again.

 For the record I will not be responding to any communications like this or otherwise from this
law firm given their unfounded attacks against me unless I am required to by law. Under the
NLRA they are not a party to 

my referral system requests. The union is. I expect the union to respond and deal with them
and not waste workers contributions to have this law firm make this worse and try to subvert
every request I make and the

settlement agreement that said you would respond to them. Avoiding direct response to me is
bad faith and a waste of time and resources. It goes without saying I won't be mailing anything
to anyone given the results 

of the last round of NLRB charges that said I should not have to.

 I am very disappointed but not surprised at all by this latest legal turn of events. I can only
hope others reading this do something to stop this endless cycle of legal battles that I feel
strongly this law firm and attorneys 

like  have been fueling for years. Our
leadership needs to learn how to handle these matters on their own and much more
reasonably/effectively given our terrible 

legal track record over the past decades.

It does not have to be this way but change is coming for the better I hope for me and all my
coworkers. 

(b) (6)
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From: Burdick, Ruth E.
To: Arbesfeld, Mark; Barham, Jeffrey; Bock, Richard; Carlton, Peter J.; Coleman, Jocelyn; Colwell, John F.; Cowen,

William B.; Emanuel, William; Finkelstein, Marci J.; Free, Douglas; Giannasi, Robert (ALJ); Goldstein, Steven;
Head, Brittani; Jacob, Fred; Kaplan, Marvin E.; Krafts, Andrew J.; Kraus, Grant; Kyle, John; Lambert, Malissa;
Lennie, Rachel G.; Lucy, Christine B.; McFerran, Lauren; ML-HQ-Advice; ML-HQ-Appellate and Supreme Court
Litigation Brch; ML-HQ-Contempt, Compliance, and Special Lit Branch; ML-HQ-Solicitor"s Office; Murphy, James
R.; Pearce, Mark G.; Platt, Nancy; Qureshi, Farah Z.; Rappaport, Steve; Ring, John; Robb, Peter; Rothschild,
Roxanne L.; Sophir, Jayme; Stock, Alice B.; Walkowiak, Robert G; Zick, Lara S.

Cc: Morgan, Terry A.; Kerwin, Elizabeth; Boren, Dennis R.
Subject: D.C. Circuit decision in Hendrickson Trucking Company, Board Case 07-CA-086624 (reported at 365 NLRB No.

139)
Date: Tuesday, April 16, 2019 4:51:36 PM
Attachments: 17-1226 Hendrickson Trucking Judgment fld.pdf

Hendrickson Trucking Company 17 1226  Final Brief.pdf (1).pdf

In an unpublished judgment that issued on Friday, April 12, 2019, the D.C. Circuit enforced
the Board’s order issued against this trucking company that hauls aggregate materials,
such as sand and gravel, on a seasonal basis from a facility in Jackson, Michigan, where the
International Brotherhood of Teamsters, Local 1038, represents a unit of 20 of its drivers
and mechanics.  The Board’s order remedies unfair labor practices committed during the
parties’ negotiations for a successor collective-bargaining agreement in 2012.  Specifically,
the Board found that the employer violated Section 8(a)(5) and (1) of the Act by unilaterally
implementing the terms of its final offer without bargaining to a valid impasse, by refusing
to provide the union with requested information, and by later refusing to bargain when the
union requested that negotiations be reopened.  The Board also found that the employer
violated Section 8(a)(3) and (1) of the Act by refusing to reinstate employees who engaged
in an unfair-labor-practice strike that resulted from the employer’s unlawful
implementation of its final offer. 
 
Without hearing oral argument, the court upheld the Board’s unfair-labor-practice
findings, noting that, “[a]s explained in the Board’s thoroughgoing and persuasive briefing,
the Board’s decision hewed to settled law and its factual findings and credibility judgments
were amply supported in the record.” 
 
The court also rejected the employer’s claims that the administrative law judge, whom the
Board appointed when it lacked a quorum, did not have authority to preside over the
hearing, and that her ratification of her earlier decision, after a properly constituted Board
had ratified her appointment, could not cure any defect caused by her initially invalid
appointment.  The court held that neither the law nor the record supported those claims. 
Rather, the court held that, after her appointment was ratified and the Board remanded the
case for her reconsideration, the judge “carefully reviewed the evidence and formulated a
reasoned opinion, without displaying any bias toward the parties or pre-judgment as to the
outcome.”  As supporting precedent, the court cited Wilkes-Barre Hospital Co. v. NLRB, 857
F.3d 364, 371 (D.C. Cir. 2017) (holding an invalidly appointed regional director could
lawfully ratify his own prior actions after a properly constituted Board ratified his
appointment). 
 



The court’s unpublished judgment, and the Board’s brief to the court, are attached.
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES  
 
Pursuant to Circuit Rule 28(a)(1), the National Labor Relations Board certifies 

the following:  

A.  Parties and Amici  

1. Hendrickson Trucking Co. was the respondent before the Board 

(Case No. 07-CA-086624) and is the Petitioner/Cross-Respondent before the Court.  

2. The Board is the Respondent/Cross-Petitioner before the Court; its 

General Counsel was a party before the Board.   

3. International Brotherhood of Teamsters, Local 1038, was the charging 

party before the Board and is the Intervenor before the Court. 

B.  Rulings Under Review  

The case under review is a Decision and Order of the Board, issued on October 

11, 2017, reported at 365 NLRB No. 139.  

C.  Related Cases  

This case has not previously been before the Court.  The Board is not aware of 

any related cases either pending or about to be presented before this or any other 

court.      

 s/ Linda Dreeben    
Linda Dreeben 

      Deputy Associate General Counsel 
      National Labor Relations Board 
      1015 Half Street, SE 
Dated at Washington, DC  Washington, DC 20570 
this 29th day of June, 2018  (202) 273-2960 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

______________________ 
 

Nos. 17-1226 & 17-1234 
______________________ 

 
HENDRICKSON TRUCKING CO. 

 
Petitioner/Cross-Respondent 

 
v. 
 

NATIONAL LABOR RELATIONS BOARD 
 

Respondent/Cross-Petitioner 
 

and 
 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, LOCAL 1038 
 

Intervenor 
______________________ 

 
ON PETITION FOR REVIEW AND CROSS-APPLICATION  

FOR ENFORCEMENT OF AN ORDER OF  
THE NATIONAL LABOR RELATIONS BOARD 

______________________ 
 

BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 

______________________ 
 

STATEMENT OF JURISDICTION 
 

This case is before the Court on the petition of Hendrickson Trucking Co. 

(“the Company”) for review, and the cross-application of the National Labor 

Relations Board for enforcement, of an Order issued against the Company, 
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reported at 365 NLRB No. 139, 2017 WL 4571184 (Oct. 11, 2017) (“A57-83.)1  

The International Brotherhood of Teamsters, Local 1038, (“the Union”) is the 

successor bargaining representative to the International Brotherhood of Teamsters, 

Local 164, which was the charging party before the Board.  

The Board had jurisdiction over this matter under Section 10(a) of the 

National Labor Relations Act (“the Act,” 29 U.S.C. §§ 151, 160(a)).  The Board’s 

Decision and Order is final under Section 10(e) and (f) of the Act.  29 U.S.C. 

§ 160(e) and (f).  The Court has jurisdiction over this proceeding pursuant to 

Section 10(f) of the Act, 29 U.S.C. § 160(f).  The petition and cross-application 

were timely; the Act imposes no time limit on such filings.   

STATEMENT OF ISSUES 
 

1. Does substantial evidence support the Board’s finding that the parties 

did not bargain to a valid impasse, so the Company violated Section 8(a)(5) and (1) 

of the Act, 29 U.S.C. § 158(a)(5) and (1), when it unilaterally implemented its final 

offer? 

2. Does substantial evidence support the Board’s finding that the 

Company violated Section 8(a)(3) and (1) of the Act by refusing to immediately 

                                           
1  “A__” refers to the Joint Appendix.  “Br” refers to the Company’s opening brief.  
References preceding a semicolon are to the Board’s findings; those following are 
to the supporting evidence. 
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reinstate employees, who had engaged in an unfair-labor-practice strike, after they 

made an unconditional offer to return to work? 

3. Does substantial evidence support the Board’s finding that the 

Company violated Section 8(a)(5) and (1) of the Act by refusing to furnish the 

Union with relevant requested information? 

4. Does substantial evidence support the Board’s finding that the 

Company violated Section 8(a)(5) and (1) of the Act by refusing the Union’s 

request to resume bargaining? 

5. Did the Board properly reject the Company’s argument that the 

administrative law judge was invalidly appointed and thus lacked authority to 

preside over the hearing and issue the decision and recommended order? 

RELEVANT STATUTORY PROVISIONS 

The Addendum contains relevant statutory provisions. 

STATEMENT OF THE CASE 

 In this case, which arose from the parties’ negotiations for a successor 

collective-bargaining agreement in 2012, the Board found that the Company 

violated the Act by implementing its final bargaining offer without bargaining to a 

good-faith impasse, failing to provide the Union with relevant information it 

requested, refusing to reinstate employees who engaged in an unfair-labor-practice 

strike that resulted from the Company’s implementation of its offer, and refusing to 
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resume bargaining upon request of the Union.  The Company has challenged not 

only those findings, but also the authority of the administrative law judge who 

presided over the hearing in this matter and issued a decision and recommended 

order.  The Board’s factual findings, and conclusions and order rejecting the 

Company’s arguments, are as follows.  

I. THE BOARD’S FINDINGS OF FACT 

A. The Parties’ Bargaining History  
 

The Company, operating from its facility in Jackson, Michigan, is a trucking 

company that hauls aggregate materials including sand and gravel.  (A62; A359 

¶2.)  Since about 1977, the Union has represented the Company’s drivers, 

mechanics, mechanics helpers, and parts/utility employees.  (A62; A360 ¶¶7,8.)  

The Company operates seasonally, with most employees working from April 1 

through December 1 each year.  (A62; A123-24,325.)  During the relevant time 

period, the Union represented about 20 employees.  (A62; A211.) 

The parties successfully negotiated collective-bargaining agreements in 

2002, 2005, and 2008.  (A62, 76; A360 ¶8.)  In prior bargaining, the Union stood 

its ground before eventually agreeing to wage and other concessions sought by the 

Company.  (A76; A242, 243, 254.)  It also historically used the threat of a strike to 

advance its bargaining position without reaching impasse or failing to ratify a 

contract.  (A76; A164-65,230, 231-32, 238-39.)  Prior to the strike at issue in this 
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case, the Union last went on strike in 2002, which lasted for 7 days.  (A76; A107. 

230.) 

B. The Parties Undertake Negotiations for a Successor Collective-
Bargaining Agreement; the Union Requests Information  
 

The parties’ 2008 agreement was effective through the end of March 2012.  

(A62; A364-80.)  As its expiration neared, the parties undertook negotiations for a 

successor agreement.  (A62; A381, 382-83.)  The parties met on seven occasions 

between February and June 2012.  (A63; A227-28.)  At all bargaining sessions, the 

Union was represented by business agent Al Sprague and steward/recording 

secretary Tom Mathews, and the Company was represented by In-House Counsel 

Tom Hendrickson, Mechanic Supervisor Ryan Hendrickson, and Chief Financial 

Officer/Treasurer Jack Durbrow.  (A63 & n.5; A117-18.) 

1. February 27 Bargaining Session 
 

The parties spent the first bargaining session, held on February 27, 

exchanging and explaining their initial bargaining proposals.  (A63; A227-28, 

A384-94, 395-96.)  The Company’s proposals included the following, which 

would prove to be the main points of contention throughout bargaining: 

 Eliminating final and binding arbitration and providing grievances 
would be resolved through “trial.”  (A384-85.) 

 
 Requiring that employees pay 25 percent of contributions paid to the 

Michigan Conference of Teamsters Welfare Fund for health and 
welfare insurance.  (A388.)  
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 Discontinuing the Company’s match to employees’ contributions to 
their 401(k) accounts.  (A388-89.) 

 
 Changing the calculation of overtime from daily overtime after 

8 hours to weekly overtime after 40 hours.  (A392.)  
 
The Company’s other proposals included eliminating payroll dues deduction.  

(A384); freezing wages (A392); and changing the vacation policy (A387).   

The Union’s proposals included revising the arbitration provision to require 

that unresolved grievances be heard by the Western Michigan Industrial Board, 

increasing wages, and eliminating the super-seniority provision afforded to union 

stewards.  (A63-64; A395-96.) 

The Company explained, as it did throughout bargaining, that it needed to 

save money and “stop the bleeding” from recent losses.  It sought to have 

employees contribute toward their health-and-welfare fund premiums for the first 

time.  (A63-64; A129-30.)  The Union sought to restore lost wages and benefits 

that it had sacrificed in previous years to help the Company save money.  (A63; 

A150, 242, 254.) 

In response to the Company’s claimed need to save money, the Union asked 

to review the Company’s financial records, and the Company agreed.  (A64; A135-

36.)  The Union’s accountant met with Durbrow to review the Company’s books 

and 2008-2010 tax returns.  The accountant provided the Union a report explaining 
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that the Company had made a small profit in 2008 and 2010 and had a small loss in 

2009, information that the Union relayed to its members.  (A64; A598-602.)   

2. April 10 Bargaining Session 

During the next session, held April 10, the Company presented the same 

proposal as it had previously.  (A64; A397-408.)  The parties reached tentative 

agreements on minor issues and the Company withdrew several proposals about 

vacation days.  (A64; A397-408.)  The Company had no response to the Union’s 

proposals.  (A65; A147-48.)  It reiterated that it was not profitable and needed to 

save money, and the Union expressed frustration that it had made wage and other 

concessions in prior contracts.  (A64; A149.)  The Union asked the Company how 

much money it anticipated saving with its proposals, including its proposed 

overtime-calculation revision and elimination of its match to employees’ 401(k) 

contributions.  (A64; A148.)  Sprague asked “what do you need?  $25,000, 

$50,000, $175,000?” and Durbrow responded that $75,000 “sounds good.”  (A64; 

A148, 222.)  Sprague asked for specific amounts of savings, and Durbrow said that 

the Company would save about $20,000 eliminating the 401(k) match, $25,000 

revising the overtime-pay calculation, and $40,000 on health-and-welfare fund 

premiums.  (A64; A149-50, 222-23.)  Concerned that the Company was “just 

throwing out numbers,” he asked Durbrow for documentation and underlying 

numbers to support those figures.  (A64; A149-50.) 
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The Union also proposed that the Company allow employees to opt out of 

the health-and-welfare plan in exchange for a $1.00 per hour wage increase.  (A65; 

A152-53.)  The Company believed that would be too complicated and involve too 

much paperwork.  (A65; A153.) 

Several days later, the Union faxed the Company a proposal for a 1-year 

contract that would freeze wages and require the Company to pay increases to 

health-and-welfare fund premiums, and otherwise maintain the status quo.  (A65 

& n.14; A155, 409-11.)  The proposal was an attempt to reach an agreement before 

the Company’s busy season began and provide additional time for the Company to 

provide cost-savings information associated with its proposals.  (A65; A155-57.)   

3. April 25 Bargaining Session 

At the next bargaining session, held on April 25, the Company updated its 

offer.  (A65; A160, A412-40.)  It withdrew a number of proposals, including 

eliminating payroll dues deductions, (A65; A413), and agreed to the Union’s 

proposal to eliminate the super-seniority provision.  (A65; A414.)  It revised its 

health-and-welfare proposal to reduce employees’ proposed contributions from 

25% to 20% for drivers and 15% for mechanics.  (A65; A421-23.)  Rather than 

eliminate the 401(k) match, it proposed suspending the match until the Company 

returned to profitability.  (A65; A424, 256-57.)  With respect to the grievance 

process, the Company stated it was waiting for additional information about 

USCA Case #17-1226      Document #1738501            Filed: 06/29/2018      Page 21 of 81



9 
 
resolving grievances through the Western Michigan Industrial Board and it wanted 

to attend an Industrial Board hearing.  (A65; A160, 415.) 

The Union asked again for documentation showing the estimated cost 

savings of the Company’s proposals to eliminate the 401(k) match, revise its 

overtime-calculation method, and require employees to contribute toward health-

and-welfare fund premiums.  (A65; A161, 236.)  The Company responded that it 

needed to “stop the bleeding” and asked the Union what it was going to do to help.  

(A65; A265.)  Several days later, the Company sent the Union a nearly identical 

proposal, except it proposed revising how it would determine which employees 

were entitled to employer-paid health-and-welfare fund contributions.  (A65; 

A441-70.)  

Several days later, the Union held a meeting at which employees voted on 

several matters.  First, they rejected the Company’s most recent proposals.  (A66; 

A164.)  Second, they voted to pre-ratify a proposal that would then be submitted to 

the Company.  That proposal was for a 1-year contract at the status quo except 

employees would pay approximately $15 per week toward health-and-welfare 

premiums.  (A66; A165-66.)  Third, they authorized the Union to strike if 

necessary, which was intended to prompt the Company to seriously consider the 

Union’s proposal.  (A66; A164, 239.)  The Company was not interested in that 

proposal.  (A66; A167.) 
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4. May 16 Bargaining Session 

At the next bargaining session, held May 16, the parties met for the first time 

with a federal mediator.  (A66; A169-70.)  The parties separately discussed their 

proposals with the mediator but did not exchange new proposals.  (A66; A169-70.) 

5. May 21 Bargaining Session 

The parties met again with the mediator on May 21.  (A67; A226.)  The 

Company provided a new proposal that reverted back to its initial proposal of 

resolving grievances in federal district court.  (A67; 170, A472-73.)  The Union 

objected, and the Company responded by suggesting that if that proposal was all 

that stood in the way of a contract, it could be taken care of.  (A67; A171-72.)  The 

Union stated that there were still a lot of other issues on the table.  (A67; A172.)  

The Company also further reduced its proposal on employee health-and-welfare 

fund contributions from 20% to 15% for drivers and from 15% to 13% for 

mechanics.  (A67; A475-77.)  It also proposed that new hires would not be eligible 

for insurance until employed for 180 days.  (A67; A475.) 

During that meeting, the Union submitted information from the health and 

welfare fund about the opt-out proposal and informed the Company that fund 

representatives were willing to assist the Company with implementing the 

proposal.  (A67; A172, 228-29, 277.)  The Company rejected the opt-out process 

as too difficult to administer.  (A67; A172.)  They also discussed the Company’s 
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proposal to eliminate the 401(k) match.  (A67; A173.)  The Union stated that only 

a few employees participated so the proposal would not result in a significant 

savings, while the Company believed about half of the bargaining-unit employees 

participated.  (A67; A175-76.)  The Company explained that the proposals on 

eliminating the 401(k) match and requiring that employees contribute toward 

health-and-welfare premiums would apply to all employees, not just those in the 

bargaining unit.  (A67; A283-85.) 

The Union reminded the Company that it had not yet provided cost-savings 

information related to its proposals.  (A67; A173.)  The Company continued to 

state that it needed to save money but again did not provide the Union with the 

requested information.  (A67; A173.) 

On May 23, the Company faxed to the Union two options regarding the 

health-and-welfare fund contributions.  (A67; A478-85.)  The first required 

employees to contribute 13% and 15% toward their premiums, and to pay into a 

separate fund for laid-off employees.  (A67; A479.)  The second required 

employees to pay set amounts and limited their insurance during layoffs.  (A67; 

483-84.)  The Union rejected both options.  (A67; A177-78.) 
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6. May 30 Bargaining Session 
 

On May 30, the Company presented the Union with its “LAST BEST 

OFFER,” which was to take effect June 4.  (A67; A486-515.)  It included the same 

terms as the May 21 offer except for health-and-welfare contributions, with the 

Company inserting option one from its May 23 proposal.  (A67; A497-99.)  Again, 

it provided no documentation to support its claimed cost-savings estimates.  (A67; 

A179-81.)  The Union rejected the offer.  Tom Hendrickson stated “it looks like 

we’re at impasse,” to which Sprague responded that he did not believe they were, 

and that “[w]e still have a lot of stuff on the table here.”  (A67-68; A180-81.)  The 

Union members met and voted to reject the Company’s offer and to strike if the 

Company implemented the offer.  (A68; A244.)   

The Company did not implement that offer, but instead, on June 4, sent the 

Union a “Revised Proposal and Last, Best, and Final Offer,” to take effect June 11.  

(A68; A516-79.)  The only change from its previous proposal was that rather than 

requiring that parties take grievances to federal court, parties could resort to 

“whatever judicial remedies” were available.  (A68; A521-22.) 

In a June 8 letter, the Union informed the Company that its members had 

rejected the June 4 offer.  (A68; A580-81.)  It reminded the Company that the 

Union had offered to have employees contribute $15 each week to healthcare 

premiums, and pointed out that the Union had tentatively agreed to nine of the 
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Company’s contract proposals on April 10 whereas the Company had not 

tentatively agreed to any of the Union’s proposals.  (A68; A580-81.)  The Union 

offered to resume negotiations on June 13.  (A68; A580-81.) 

7. June 13 Bargaining Session 

The parties met again on June 13.  The Union provided the Company with 

its “Final Proposal,” which included three options.  (A68; A582.)  The first was a 

1-year contract extension of the expired agreement but with employees 

contributing $15 each week to health-and-welfare fund premiums.  (A68; A582.)  

The second was similar to the first but also included the health-and-welfare fund 

opt-out provision and required the parties to use the Industrial Board’s arbitration 

and grievance process.  (A68; A582.)  The third option read “Work Stoppage.”  

(A68; A582.)  The Union stated that the employees would not accept the 

Company’s offer and that it needed feedback on the economic proposals since the 

Company had not yet provided any guidance or anything in writing.  (A68; A190-

91.)  The Union also warned that it may strike in order to push negotiations.  (A68-

69; A190.)  The Company responded that it would not change its offer or discuss 

their proposals any further.  (A69; A191-92.)  The Union did not intend to end 

negotiations with their final offer and wanted to continue working on reaching an 

agreement.  (A69; A190.) 
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C. The Company Implements Its Last Offer; The Union Strikes 
 

Following the June 13 session, Sprague informed Union members that the 

Company would not change its mind about imposing its last offer.  (A69; A192.)  

They decided not to strike and instead wait to see whether the Company would do 

so.  (A69; A192.) 

Around June 23, several employees, upon receiving their paychecks, learned 

that the Company had implemented its overtime-calculation proposal.  (A69; 

A193, 245-46.)  As a result, the Union decided to strike beginning on June 25.  

(A69; A194, 232-33, 244-45.) 

While the strike continued, the parties met on July 26 along with the federal 

mediator.  (A69; A197-246.)  Neither party submitted any new proposals.  (A69; 

A197.) 

D. The Company Operates as AGG Trucking, LLC; the Union 
Requests Information 

 
After the strike began, the Company changed the names on some of its 

trucks to “AGG Trucking, LLC.”  (A69; A247.)  Mathews found on the internet 

that AGG appeared to be a Hendrickson company.  (A80; A248.) 

On July 31, the Union filed a grievance with the Company over its decision 

to operate as AGG, and requested information about AGG and its drivers.  (A69-

71; A586-91.)  The Company did not respond.  (A71; A108-09.) 
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E. The Union Makes an Unconditional Offer for the Strikers To 
Return to Work and Requests Bargaining 

 
On November 30, the Union sent the Company several letters.  In one, it 

stated that the Union had stopped its picketing and strike activity and offered to 

return to work on December 3.  (A71; A592.)  In a separate letter, it informed the 

Company that it was prepared to resume negotiations and asked the Company to 

provide dates it was available for bargaining.  (A71; A594.)  That letter also asked 

the Company to rescind the unilaterally implemented changes it made in June 

2012, and reiterated its July 31 request for information about AGG.  (A71; A594.)  

The Company responded that there would be no work for returning strikers on 

December 3, and that it would evaluate its needs and get back in touch with the 

Union.  (A71; A595.) 

On December 10, the Company advised the Union that it had hired 

permanent replacement workers during the strike, that they would handle all 

available work during the winter slowdown, and that the strikers would be placed 

on a preferential hire/recall list and would be contacted once business picks up.  

(A71; A596.)  The Union responded on December 11, reiterating that its members 

had been prepared to return to work on December 3 and stating that the 

replacement employees should be placed at the bottom of the seniority list for the 

purposes of recall.  (A71-72; A597.)  On December 27, the Union submitted a 

grievance to the Company challenging the Company’s use of replacement 
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employees and requested information about the replacement employees and the 

Company’s financial records.  (A72; A603-06.)  In a January 9, 2013 letter, 

Company counsel Tim Ryan denied the December 27 grievance, partially 

responded to the information request about the replacements, and stated that the 

Company did not dispute that Hendrickson Trucking and AGG Trucking are a 

single employer.  (A72; A607-09.)2 

II. PROCEDURAL HISTORY 

A. The Complaint and the Administrative Law Judge’s Decision 
 
Acting on unfair-labor-practice charges filed by the Union, the Board’s 

General Counsel issued a complaint alleging that the Company violated Section 

8(a)(5) and (1) of the Act, 29 U.S.C. § 158(a)(5) and (1), by unilaterally 

implementing the terms of its final bargaining offer without bargaining to a valid 

impasse; refusing to provide the Union with information it requested in July and 

November 2012; and refusing to bargain after the Union made a request to do so 

on November 30; and violated Section 8(a)(3) and (1) of the Act, 29 U.S.C. 

§ 158(a)(3) and (1), by refusing to reinstate unfair-labor-practice strikers after they 

made an unconditional offer to return to work.  (A61.)  On May 16, 2014, 

                                           
2  Although the Company argues (Br. 15) that it provided the information requested 
by the Union on December 27, the complaint did not allege a violation arising from 
that request.  (A71.) 
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Administrative Law Judge Donna Dawson issued a decision and recommended 

order finding that the Company violated the Act as alleged.3  (A61-83.)   

B. The Administrative Law Judge’s Appointment 

Before the Board, the Company excepted to not only Judge Dawson’s 

findings, but also to her authority to serve as a judge in the proceeding.  (A60.)  

Specifically, it argued that, under the Supreme Court’s decision in NLRB v. Noel 

Canning, 134 S. Ct. 2550 (2014), the Board lacked a quorum when it appointed 

Judge Dawson in April 2013, so her appointment, and the decision she issued in 

this case, were invalid.  (A60-61.) 

On July 18, 2014, a validly constituted Board ratified “all administrative, 

personnel and procurement matters approved by the Board or taken by or on behalf 

of the Board from January 4, 2012 to August 5, 2013, inclusive.”  See Minute of 

Board Action (July 18, 2014), Attachment 1, available at: https://www.nlrb.gov/

sites/default/files/attachments/basic-page/node-3302/7-18-14.pdf (last visited 

May 4, 2018).  In doing so, the Board expressly authorized certain actions of the 

Board, including “[t]he selection of…Donna Dawson as Administrative Law 

Judge[].”  Id. 

                                           
3  Though not alleged in the complaint, Judge Dawson also found that the 
Company violated Section 8(a)(5) and (1) by failing to provide the requested cost-
savings information.  (A75.) 
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The Board maintained that its ratification “resolve[d] any uncertainty 

regarding Judge Dawson’s appointment as an administrative law judge.”  (A51.)  

Nevertheless, “in an effort to remove any lingering questions” about her 

appointment, on April 6, 2016, the Board issued an Order remanding the case to 

her to “decide whether or not to ratify her prior actions.”  (A61; A52.) 

On April 12, 2006, Judge Dawson issued an order ratifying and adopting her 

previous decision.  (A60-61.)  The judge explained that she fully reviewed her 

prior decision and determined that the decision – including her findings of fact, 

analysis, credibility determinations, conclusions, and recommended order – are 

based on the entire record and that it remains correct.  (A61.)4 

III. THE BOARD’S CONCLUSIONS AND ORDER 

On October 11, 2017, the Board (Chairman Miscimarra and Members 

Pearce and McFerran), affirmed the judge’s rulings, findings, and conclusions, 

amended the remedy, and adopted the recommended Order as modified.  (A57.)5  

                                           
4  In its remand Order, the Board notes that the Company challenged the authority 
of the Regional Director and General Counsel to prosecute this case.  The Board 
rejected both arguments (A50 n.2, 52 n.4; A57 n.1) and the Company has 
abandoned them by not raising either contention in its opening brief.  See N.Y. 
Rehab. Care Mgmt., LLC v. NLRB, 506 F.3d 1070, 1076 (D.C. Cir. 2007) (citing 
Fed. R. App. P. 28(a)(9)) (presently Rule 28(a)(8)(A)). 
5  In affirming the judge’s findings, the Board explained (A58) that, because the 
General Counsel did not allege that the Company’s failure to furnish the cost-
savings information was a separate unfair labor practice, the judge’s finding of a 
violation was a mistake.  Nevertheless, the Board explained (A58) that the judge 
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To remedy those violations, the Board ordered the Company to cease and desist 

from changing employees’ terms and conditions of employment without first 

providing the Union notice and an opportunity to bargain; refusing to immediately 

reinstate unfair-labor-practice strikers upon their unconditional offer to return to 

work; refusing to furnish relevant and necessary information that the Union 

requested; refusing to bargain on request with the Union; and in any like or related 

manner interfering with, restraining, or coercing employees in the exercise of the 

rights guaranteed by Section 7 of the Act, 29 U.S.C. § 157.  (A58.) 

Affirmatively, the Board ordered the Company to rescind the changes that it 

unilaterally implemented on about June 23, 2012; make unit employees whole for 

any loss of earnings and other benefits suffered as a result of the unlawful 

unilateral changes; make all contractually required contributions to the Union’s 

health, welfare, and other funds on behalf of eligible employees that it has failed to 

make since its unlawful unilateral changes, and reimburse employees for any 

expenses ensuing from the failure to make the required payments, with interest; 

offer full reinstatement to all unfair-labor-practice strikers who were not 

immediately reinstated upon their unconditional offer to return to work; make the 

                                                                                                                                        
appropriately relied on the failure to furnish information as evidence that the 
Company did not bargain in good faith to a valid impasse.  Also, because the 
complaint did not allege that the Company violated Section 8(a)(5) by bargaining 
in bad faith, the Board (A58) disavowed the judge’s statements to that effect in the 
2014 and 2016 decisions (A61, 75). 
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unfair-labor-practice strikers whole for any loss of earnings or other benefits 

suffered as a result of the Company’s unlawful discrimination against them; 

compensate the affected employees for the adverse tax consequences, if any, of 

receiving a lump-sum backpay award; furnish to the Union the information it 

requested on July 31, 2012, and November 30, 2012; on request, bargain with the 

Union; and post a remedial notice.  (A58-59.) 

SUMMARY OF ARGUMENT 
 

Substantial evidence supports the Board’s finding that the Company violated 

its duty to bargain in good faith with the Union when it unilaterally implemented 

its final bargaining proposals in June 2012.  The Board, relying on two separate 

grounds, properly rejected the Company’s claim that the parties were at impasse.  

First, the Board found that the Company failed to furnish the Union with 

information it requested during bargaining to corroborate the Company’s claims 

that its bargaining proposals would achieve its cost-savings goals.  Under settled 

law, that failure precludes impasse.  The Board properly rejected, on credibility 

grounds, the Company’s claim that the Union asked for the information only once 

and that the Company provided a spreadsheet detailing cost savings.  The Board 

further found that, even accepting the Company’s assertion as true, the Union did 

not have to make multiple requests to trigger the Company’s obligation to provide 

the information, and the spreadsheet, even if provided, was insufficient to 

USCA Case #17-1226      Document #1738501            Filed: 06/29/2018      Page 33 of 81



21 
 
corroborate the Company’s asserted cost savings.  In the alternative, the Board 

found that if the Company’s failure to furnish information did not preclude 

impasse, the totality of the circumstances established that the parties were not, in 

fact, at impasse.  As such, the Company violated Section 8(a)(5) and (1) by 

unilaterally implementing its bargaining proposals. 

After the Company’s implementation, the employees went on strike.  

Because they voted to strike only if the Company implemented its proposals, and 

ultimately waited to strike until it confirmed that the Company had done so, the 

Company’s unlawful implementation was, at the least, a contributing factor to the 

strike decision.  Thus, the Board properly found that the employees engaged in an 

unfair-labor-practice strike and were entitled to reinstatement when they 

unconditionally offered to return to work on November 30.  Therefore, the 

Company’s refusal to reinstate them violated Section 8(a)(3) and (1).   

While the strike continued, on July 31 the Union requested information from 

the Company about its decision to change the name on its trucks from Hendrickson 

Trucking to AGG Trucking.  It renewed that request on November 30.  The 

Company provided no response until January 9, when it advised the Union only 

that Hendrickson and AGG are a single employer.  The Company’s unreasonably 

delayed and insufficient response violated Section 8(a)(5) and (1). 
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Once the strike ended, the Union notified the Company that it was prepared 

to bargain, and asked the Company to provide available bargaining dates.  The 

Board properly credited the Union’s witnesses to find that the Company did not 

respond until March 25.  While the Company challenges that finding, it 

acknowledges that it did not provide bargaining dates.  Substantial evidence thus 

supports the Board’s finding that the Company refused to bargain with the Union 

between the Union’s November 30 request and the Company’s March 25 response, 

violating Section 8(a)(5) and (1). 

Finally, the Company’s argument that Administrative Law Judge Dawson 

lacked authority to ratify and adopt her previous decision should be rejected.  It is 

established in this Court, most recently in Wilkes-Barre Hosp. Co. v. NLRB, 

857 F.3d 364, 371 (D.C. Cir. 2017), that a properly appointed official, through 

ratification, can remedy a defect arising from the decision of an improperly 

appointed officer.  In accord with that precedent, Judge Dawson, after conducting 

an independent evaluation of the merits, ratified her earlier decision, removing any 

lingering questions about her authority to issue that decision.  Ignoring that body of 

caselaw, the Company claims that Judge Dawson merely rubberstamped her prior 

decision, acted with bias, and violated various codes of conduct, but it offered no 

evidence supporting those contentions. 
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STANDARD OF REVIEW 

The Court accords adjudications by the Board “a very high degree of 

deference.”  Bally’s Park Place, Inc. v. NLRB, 646 F.3d 929, 935 (D.C. Cir. 2011).  

The Board’s findings of fact are “conclusive” when supported by substantial 

evidence.  29 U.S.C. § 160(e); Universal Camera Corp. v. NLRB, 340 U.S. 474, 

477 (1951).  The Court will “abide [the Board’s] interpretation of the Act if it is 

reasonable and consistent with controlling precedent.”  Brockton Hosp. v. NLRB, 

294 F.3d 100, 103 (D.C. Cir. 2002); accord Holly Farms Corp. v. NLRB, 517 U.S. 

392, 398-99 (1996).  And this Court accepts credibility determinations unless they 

are “hopelessly incredible, self-contradictory, or patently unsupportable.”  

Stephens Media, LLC v. NLRB, 677 F.3d 1241, 1250 (D.C. Cir. 2012) (citation 

omitted).  Thus, the “Board is to be reversed only when the record is so compelling 

that no reasonable factfinder could fail to find to the contrary.”  Allied Mech. 

Servs., Inc. v. NLRB, 668 F.3d 758, 772 (D.C. Cir. 2012) (quoting Bally’s, 646 

F.3d at 935). 
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It is undisputed that the Company unilaterally implemented the terms of its 

revised final proposal in June 2012.  While the Company claims the parties were at 

impasse, substantial evidence supports the Board’s findings that impasse was 

precluded by the Company’s failure to furnish relevant information pertaining to 

issues dividing the parties.  And even if that failure did not preclude impasse, 

substantial evidence support the Board’s finding that under the totality of the 

circumstances the parties did not reach a lawful impasse.  Accordingly, under 

either basis the Company’s unilateral implementation was unlawful. 

A. The Company Failed To Provide the Union With Requested 
Relevant Cost-Savings Information, Precluding a Valid Impasse 
 
1. An employer must provide a union with requested, relevant 

information 
 

An employer’s duty to bargain in good faith includes the obligation “to 

provide information that is needed by the bargaining representative for the proper 

performance of its duties.”  Pub. Serv. Co. of N.M. v. NLRB, 843 F.3d 999, 1005 

(D.C. Cir. 2016) (quoting NLRB v. Acme Indus. Co., 385 U.S. 432, 435-36 (1977)).  

The critical question in determining whether information must be produced is that 

of relevance to the union’s bargaining duties.  The “Board’s relevance standard is 

‘a liberal discovery-type standard.’”  E.I. DuPont de Nemours & Co. v. NLRB, 

489 F.3d 1310, 1316 (D.C. Cir. 2007) (citation omitted); accord Acme Indus., 

385 U.S. at 437 & n.6.  Under that standard “[t]he fact that the information is of 
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probable or potential relevance is sufficient to give rise to an obligation…to 

provide it.”  Crowley Marine Servs., Inc. v. NLRB, 234 F.3d 1295, 1297 (D.C. Cir. 

2000) (citation and quotation marks omitted).  The Board’s “relevancy-based, pro-

disclosure standard…allows a union to request specific information to verify a 

company’s stated position” made at the bargaining table.  KLB Indus., Inc. v. 

NLRB, 700 F.3d 551, 556-57 (D.C. Cir. 2012).  Finally, “[b]ecause Congress has 

determined that the Board has the primary responsibility of marking out the 

scope of the statutory duty to bargain, great deference is due to the Board’s 

determination[] of the scope of an employer’s obligation to provide requested 

information to a union….”  Pub. Serv. Co. of N.M., 843 F.3d at 1004 (internal 

quotation and citations omitted). 

2. The Company refused to furnish the Union with the 
requested relevant information 

 
Throughout negotiations, the Company asked the Union to accept contract 

proposals that would save money and thereby “stop the bleeding” it was 

experiencing financially.  Those proposals included eliminating its match to 

employees’ 401(k) accounts, requiring that employees contribute toward their 

health-and-welfare premiums, and changing the calculation of overtime.  The 

Company claimed that these proposals would result in annual savings of about 

$20,000 from 401(k) contributions, $40,000 in health-insurance premiums, and 

$25,000 in overtime wages.  (A64; A149-50, 222-23.)  Skeptical of those figures, 
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the Union asked the Company to provide information that would corroborate its 

estimated savings and help the Union determine how else savings might be 

achieved.  (A67.)  The Company maintained that its estimates were based on 

payroll and other historical financial data, but refused to furnish that information.  

(A74; A281-83.) 

Substantial evidence supports the Board’s findings that the requested 

information was relevant to the parties’ negotiations.  As the Board explained 

(D&O 18), the Company put into issue the cost-savings information when it 

asserted that its proposals were necessary to save money.  Having done so, it 

cannot then claim that the Union did not need that information to determine how to 

respond to the Company’s proposals.  See KLB Indus., 700 F.3d at 557 (“a claim of 

pending competitive ruin generally requires some external verification before a 

union can reasonably rely upon it in deciding how to structure its negotiating 

strategy”) (internal citation omitted); U.S. Testing Co., 160 F.3d at 19 (agreeing 

with Board that employer violated Act by failing to furnish health-insurance 

information in response to employer’s proposal that employees contribute 30% 

towards premiums). 
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The Company does not challenge the Board’s finding that the requested 

information was relevant, waiving that argument.7  See N.Y. Rehab., 506 F.3d 

at 1076.  Instead, it insists (Br. 6) that the Union only asked for the information 

once, and that it provided a spreadsheet (A603-06) containing that information.  

But as the Board found (A75), the Company’s concession that the Union requested 

the information on May 16 was sufficient to trigger the Company’s obligation to 

furnish that information; the Union was not required to repeat its request or put it 

in writing.8  See Brewers & Maltsters, Local Union No. 6 v. NLRB, 414 F.3d 36, 

45-46 (D.C. Cir. 2005) (request need not be repeated); NLRB v. Harvstone Mfg. 

Co., 785 F.2d 570, 578-79 (7th Cir. 1986) (request need not be repeated or made in 

writing).  And the Board also found (A66) that the spreadsheet the Company 

claimed to provide was not responsive, as it provided only a summary of the 

Company’s tax returns and past profits and losses and did not include information 

                                           
7  Likewise, the Company has abandoned its argument, made to the Board (A73-
74), that it had no duty to provide the requested information because it never 
asserted an inability to pay the benefits in question.  As explained by the Board 
(A74), and discussed by this Court in KLB Industries, 700 F.3d at 555-56, while an 
employer need only “open its books” to the union requesting information if it 
raises an “inability to pay” defense during bargaining, it remains obligated to 
furnish relevant information, including specific financial information, necessary to 
the Union’s performance of its bargaining duties. 
8  While the Board found that the Company acknowledged the May 16 request, the 
Company also concedes (Br. 19) that the Union’s bargaining notes reflect that the 
Union requested the information on May 30. 
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establishing how the Company arrived at its estimated cost savings from its 

bargaining proposals.  (A66, 74; A110, 286, A603-04.) 

Moreover, the Board credited the Union’s witnesses over the Company’s 

witnesses in finding that the Union requested the cost-savings information on 

numerous occasions and that the Company did not provide the spreadsheet to the 

Union.  Specifically, the judge found (A64-68) Sprague provided more detail about 

the bargaining sessions than the Company’s witnesses, and (A75.17) that Chief 

Financial Officer Durbrow “waivered in his testimony, and was not entirely 

forthcoming.”  In addition, while the Company has argued that Sprague’s and 

Mathews’ affidavits provided to the Board, and the Union’s bargaining notes, did 

not reference repeated requests for the information, the judge explained that neither 

Sprague nor Mathews claimed to recall all of the details of the bargaining sessions 

and that both credibly testified that their affidavits and bargaining notes were not 

meant to be comprehensive with respect to everything that was said during the 

negotiation sessions.  Having credited the Union’s witnesses, the Board found 

(A64-68) that the Union also requested the cost-savings information on April 10 

and May 21, and that the Company did not, as it claims, provide the Union with the 

spreadsheet.  The judge’s findings, which she based “[o]n the entire record, 

including [her] observation of the demeanor of all witnesses,” (A61), and which 

the Board “carefully examined” and left undisturbed (A61 n.2), are not to be 
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reversed unless they are “hopelessly incredible, self-contradictory, or patently 

unsupportable.”  Stephens Media, LLC v. NLRB, 677 F.3d 1241, 1250 (D.C. Cir. 

2012) (citation omitted). 

In sum, substantial evidence supports the Board’s finding that the Union 

requested cost-savings information that would have allowed it to assess and 

respond to the Company’s proposals, and that the Company failed to respond. 

3. The Company’s failure to provide requested cost-savings 
information precluded a valid impasse 

 
The duty to provide information relevant to issues on the bargaining table is 

a “fundamental obligation” that is “predicated on the need of the union for 

information that will promote intelligent representation of the employees.”  Oil, 

Chemical & Atomic Workers Local Union No. 6-418 v. NLRB, 711 F.2d 348, 358-

59 (D.C. Cir. 1983) (internal quotation omitted).  Access to information in an 

employer’s possession ensures that a union is not required to evaluate and respond 

to the employer’s bargaining proposals, and possibly agree to concessions on 

behalf of its members, in the dark.  Acme Indus., 385 U.S. at 438 n.8; accord 

Beyerl Chevrolet, Inc., 221 NLRB 710, 721 (1977).  Consequently, the Board, with 

court approval, has long recognized that “impasse cannot exist where the employer 

has failed to satisfy its statutory obligation to provide information needed by the 

bargaining agent to engage in meaningful negotiations.”  Decker Coal Co., 

301 NLRB 729, 740 (1991); see also, e.g., Monmouth, 672 F.3d at 1093.  As the 
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Board explained here (A58), that is true whether or not the General Counsel has 

alleged that the failure to furnish information constituted a separate violation of 

Section 8(a)(5).  Id. 

As demonstrated above, the record amply supports the Board’s finding that 

impasse was precluded by the Company’s refusal to furnish the Union with 

requested, relevant information corroborating its claimed need to eliminate the 

401(k) match, require employee contributions to health-and-welfare premiums, and 

adopt a less employee-favorable overtime-calculation method.  The Board found 

(A75) that the Company’s “outright failure” to do so “[wa]s of particular concern 

given the division between the parties on th[os]e issues….”  By contrast, Detroit 

Typographical Union No. 18 v. NLRB, 216 F.3d 109, 121 (D.C. Cir. 2000), which 

the Company asserts is “particularly instructive,” (Br. 33), did not involve an 

employer’s failure to provide information, as the Company claims, but whether a 

separate, unremedied unfair labor practice precluded impasse.  The Court found 

that the prior violation did not preclude impasse because it related to a bargaining 

proposal that was “relatively unimportant” to negotiations.  Id. 

It thus follows that the parties never reached impasse.  Consequently, as 

found by the Board (A75), the Company violated Section 8(a)(5) and (1) by 

unilaterally implementing its revised final bargaining proposals in June 2012.   
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B. Under the Totality of the Circumstances, the Parties Did Not 
Reach Impasse 

 
Although the Board found that the Company’s failure to furnish the Union 

with requested relevant information precluded a bargaining impasse, it went on to 

find that the parties had not, in fact, bargained to “the end of their rope,” so the 

Company’s unilateral implementation of its bargaining proposals was in any event 

unlawful.  That finding is supported by substantial evidence and reasonable, and 

entitled to deference.  See Monmouth, 672 F.3d at 1089.  After all, as this Court has 

recognized, “in the whole complex of industrial relations, few issues are less suited 

to appellate judicial appraisal than evaluation of bargaining processes or better 

suited to the expert experience of [the Board,] which deals constantly with such 

problems.”  Id. (quoting Wayneview Care Ctr. v. NLRB, 664 F.3d 341, 348 (D.C. 

Cir. 2011) (internal quotations omitted). 

1. An employer cannot unilaterally implement its bargaining 
proposals unless the parties have bargained to impasse 

 
Because impasse is an affirmative defense, the burden of proof rests with the 

party asserting it.  Wayneview, 664 F.3d at 347.  A party seeking to establish 

impasse must establish that further bargaining would have been futile, not merely 

that there existed “frustration, discouragement, or apparent gamesmanship” during 

bargaining.  Daycon Prods. Co., 357 NLRB 1071, 1081 (2011), enforced, 

494 F. App’x 97 (D.C. Cir. 2012) (internal quotation omitted).  More specifically, 
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impasse exists only when “good-faith negotiations have exhausted the prospects of 

concluding an agreement and there is no realistic possibility that continuation of 

discussion would be fruitful.”  Monmouth, 672 F.3d at 1088 (quotation cleaned 

up).  Put another way, there can be no impasse unless “both parties…believe that 

they are at the end of their rope.”  Oak Harbor Freight Lines, Inc. v. NLRB, 

855 F.3d 436, 444 (D.C. Cir. 2017). 

“The Board considers a number of factors to determine whether the parties 

have reached impasse, including the bargaining history, the good faith of the 

parties in negotiations, the length of the negotiations, the importance of the issue or 

issues as to which there is disagreement, and the contemporaneous understanding 

of the parties as to the state of negotiations.”  Monmouth, 672 F.3d at 1088-89 

(internal quotation and citation omitted).  One or two factors alone, however, may 

be sufficient to demonstrate the absence of impasse.  See id. at 1084. 

2. The Company failed to establish that the parties reached 
impasse 

 
Substantial evidence supports the Board’s finding, discussed below, that the 

parties were not at impasse when the Company unilaterally implemented its 

bargaining proposals in June 2012.   

a. Bargaining History 

The parties had a history of successful collective bargaining, having ratified 

previous agreements in 2002, 2005, and 2008.  During prior negotiations, the 
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Union agreed to cost-savings concessions.  The Union also stood its ground and 

used strike votes as part of its bargaining strategy, and on one occasion engaged in 

a brief work stoppage.  But as the Board explained (A58), the Union’s 

unwillingness to roll over and accept the Company’s offers does not mean that it 

believed further negotiations would not be fruitful.  See Ead Motors E. Air 

Devices, Inc., 346 NLRB 1060, 1064 (2006) (finding union’s recommendation that 

members not ratify proposed contract, which members followed, was not 

indicative of impasse; there was no evidence that in prior bargaining parties had 

been unable to reach agreement after union refused  to ratify a final offer).   

b. Lack of good-faith bargaining 

The Board found (A76-77) that the Company’s refusal to provide cost-

savings information, and its insistence on resolving grievances in court rather than 

arbitration, showed a lack of good-faith bargaining.  As the Board explained, (A58 

& n.6, 76), the Company’s failure to produce relevant information itself constitutes 

a failure to bargain in good faith.  See Acme Indus., 385 U.S. at 435-36; accord 

Oil, Chemical & Atomic Workers, 711 F.2d at 358. 

Substantial evidence also supports the Board’s finding (A76-77) that the 

Company’s various proposals insisting that the parties resolve grievances through 

“TRIAL” (A384-94), in federal court (A412-40), or through whatever judicial 

remedies might be available (A516-579), rather than arbitration, was unreasonable 
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and supported finding a lack of good-faith bargaining.  The Board properly found 

(A76-77) that the Company’s asserted reasons for eliminating the right to pursue 

grievances in arbitration “defied logic.”  As the Board noted (A77), federal labor 

policy establishes arbitration as an essential part of collective bargaining.  Indeed, 

the Supreme Court has explained that “the grievance machinery under a collective 

bargaining agreement is at the very heart of the system of industrial self-

government,” and within that system, “[a]rbitration is the means of solving the 

unforeseeable by molding a system of private law for all the problems which may 

arise and to provide for their solution in a way which will generally accord with the 

variant needs and desires of the parties.”  United Steelworkers of Am. v. Warrior & 

Gulf Navigation Co., 363 U.S. 574, 581 (1960); see also id. (in resolving labor 

disputes “arbitration is the substitute for industrial strife”). 

Against that background, the Board properly found that the Company’s 

inability to substantiate its claimed desire to eliminate arbitration tainted the 

bargaining process.  The Company’s proposal for requiring grievances go to a trial 

court in lieu of arbitration ran contrary to its goal of controlling costs.  While the 

Company claimed that arbitration is more expensive than litigation, it 

acknowledged (A76; A106) that its cost of using a non-judicial system of 

resolution in the past was fairly minimal.  And while In-House Counsel 

Hendrickson testified that he could help minimize costs by representing the 
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Company in court, and that he had more experience in court than arbitration, he did 

not explain why he was ill-prepared to handle arbitration.  Hendrickson also 

believed that he could not represent the Company before the Industrial Board, 

which the Union proposed they use, and that the Industrial Board was biased 

towards unions, but the Company provided proof of neither.  Moreover, the Union 

alternatively proposed proceeding to arbitration through the American Arbitration 

Association, and no evidence was presented that Hendrickson could not represent 

the Company in that forum or that the Company had even an unsupported belief 

that the AAA was biased.   

The Board also found (A77) it troubling that by eliminating arbitration, and 

requiring all disputes to be resolved in court, the Company seemed to limit or bar 

employees from filing Board charges and instead require that they resolve those 

disputes in court as well.  The Board explained that while it did not find that was a 

separate violation, it nonetheless supports a finding that the Company did not 

bargain in good faith.   

 The Company (Br. 27-30) challenges the Board’s assessment of the 

Company’s grievance proposals, arguing the Board “second-guess[ed]” the 

Company’s judgment.  But while the Board may not compel acceptance of a 

bargaining proposal, it nevertheless “has wide latitude to monitor the bargaining 

process.”  McClatchy Newspapers, Inc. v. NLRB, 131 F.3d 1026, 1031 (D.C. Cir. 
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1997) (citing Charles D. Bonanno Linen Serv., Inc. v. NLRB, 54 U.S. 404 (1982)).  

Accordingly, although the Board’s evaluation of “substantive terms of a proposal 

always must be drawn with caution,” a party’s “rigid adherence to disadvantageous 

proposals” and “insist[ing] on terms that no self-respecting union could brook” are 

relevant in deciding whether an employer is bargaining in good faith.  Teamsters 

Local Union No. 515 v. NLRB, 906 F.2d 719, 726 (D.C. Cir. 1990) (internal 

quotations and citations omitted).  Here, the Company’s insistence that the Union 

give up its right to take disputes to arbitration, without providing convincing 

reasons supporting the proposal, showed a lack of good faith by the Company, 

which was evident when T.J. Hendrickson indicated a quick willingness to cast 

aside that proposal if that was all that was standing in the way of agreement.  (A76; 

A172.) 

In any event, even if the Court agrees that the Company’s proposal to 

abandon arbitration did not show a lack of good faith, the Board’s impasse finding 

still stands because the Board would reach the same result even absent the 

Company’s insistence on court-based dispute resolution.  Specifically, then-

Chairman Miscimarra (A58 n.5) disagreed that the Company demonstrated a lack 

of good faith by refusing arbitration as a dispute mechanism yet nevertheless 

agreed that the parties had not reached impasse.  And Member McFerran (A58 n.5) 

explained that while she agreed that the Company unreasonably insisted on 
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resolving grievances in court, even absent that finding she “would conclude that 

[the Company] failed to establish that the parties reached a valid impasse.” 

c. Contemporaneous understanding of the parties 

The Court has explained that “[i]f either negotiating party remains willing to 

move further toward an agreement, an impasse cannot exist:  the parties’ 

perception regarding the progress of the negotiations is of central importance to the 

Board's impasse inquiry.”  Teamsters Local Union No. 639 v. NLRB, 924 F.2d 

1078, 1084 (D.C. Cir. 1991).  Here, substantial evidence supports the Board’s 

finding (A77-78) that the Company failed to establish that a contemporaneous 

understanding existed. 

The parties made continued, albeit at times slow, progress towards an 

agreement.  They reached tentative agreements on certain provisions, and each 

showed a willingness to make concessions.  For instance, on April 25, the 

Company withdrew several of its initial proposals and agreed to eliminate super 

seniority.  (A65, 77.)  While the Company initially proposed terminating its 401(k) 

match, it later proposed only suspending the match until it resumed profitability.  

(A65, 77.)  It also revised its proposal on health-and-welfare contributions, 

lowering its initial proposal that employees pay 25% of premiums to 20% for 

drivers and 15% for mechanics and mechanics helpers, then, on May 21, lowered 

those amounts to $15% and 13%, respectively.  (A65, 67, 77.)  And on May 23 it 
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offered additional options with respect to healthcare, proposing under one such 

option that employees would contribute a set dollar amount between $17 to $32 

each week, with increases over the life of the agreement.  (A67, 77.) 

While the Union did not agree to those specific proposals, it agreed that the 

employees would make health-and-welfare contributions for the first time, and 

proposed that they would pay $15 each week.  And it proposed reinstating the opt-

out provision which would allow eligible employees to opt out from coverage and 

instead receive a $1 per hour wage increase.  It also proposed a 1-year, status quo 

agreement that included a wage freeze, which was a huge concession after years of 

flat wages, except the employees would pay the $15 weekly contribution.  (A66, 

68, 77.)  Those advancements show that the Union did not hold to a fixed 

bargaining position but instead maintained its flexibility and desire to continue 

bargaining.  Compare Monmouth, 672 F.3d at 1090-91 (union’s concessions and 

willingness to compromise, including status-quo proposal to allow more 

bargaining time, demonstrated flexibility showing parties were not at impasse), 

with Laurel Bay Health & Rehab. Ctr. v. NLRB, 666 F.3d 1365, 1374 (D.C. Cir. 

2012) (impasse reached where parties “remained steadfastly fixed in their 

respective positions” on benefit-fund contributions). 

The facts listed by the Company (Br. 32) in support of its claim that the 

parties were at impasse do not establish that there was no further ground to be 
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gained.  The strike votes did not evince unwillingness to continue negotiations.  

See Bonanno Linen, 454 U.S. at 414 (noting strikes “often occur in the course of 

negotiations prior to impasse” and are not “necessarily associated with impasse”); 

see also Huck Mfg. Co. v. NLRB, 693 F.2d 1176, 1187 (5th Cir. 1982) (explaining 

judge “could have found…the strike was designed to soften the Company’s rigid 

position in ongoing negotiations and was not an indication of deadlock”).  Rather, 

the evidence establishes that the Union commonly utilized strike votes to get the 

Company to take it more seriously, (A66, 78), and here voted to strike only if the 

Company unilaterally implemented its terms.  (A68 n.18.) 

The parties’ exchange of “final” bargaining proposals also did not support an 

impasse finding.  The Company submitted several “final” offers and the Union 

merely provided the Company with several options, and alternatively stated that 

the Union could strike, which does not demonstrate an intractable position.  

Likewise, when the Union rejected the Company’s final offer on May 30, Sprague 

responded to Hendrickson’s statement “it looks like we’re at impasse,” by stating 

in no uncertain terms that they were not.  (A68; A180-81.)  While not dispositive, 

such declarations “manifest that one party did not view the negotiations as having 

reached impasse; they provide substantial evidence to support the Board’s finding 

of no impasse” that the Court will not disturb.  Teamsters Local Union No. 639, 

924 F.2d at 1084.  Finally, the Company suggests (Br. 32) that the Union’s actions 
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at the July 26 meeting further demonstrate impasse, but “the Board may not 

premise its impasse finding on events occurring after the declaration of impasse.”  

Id. at 1084 n.6. 

d. Number of Bargaining Sessions 

Finally, the Board found that the six bargaining sessions held by the parties 

before the Company implemented its revised final proposal, including one in 

which the parties merely exchanged and explained their proposals, and another in 

which they explained their proposals to a mediator, was insufficient to establish 

impasse.  See U.S. Testing Co., 324 NLRB 854, 860-61 (1997), enforced, 160 F.3d 

14 (D.C. Cir. 1998).  While the Company (Br. 30) asserts that the parties 

negotiated on 12 occasions, which included exchanging correspondence and 

talking on the phone, the Board reasonably found (A78) that those actions, without 

any discussion or meeting among the bargaining representatives, did not constitute 

bargaining sessions. 

In sum, substantial evidence supports the Board’s finding that the parties had 

not reached impasse.  Accordingly, both because the Company’s failure to provide 

the Union with information precluded impasse, and because the totality of the 

circumstances fail to show impasse, the Company violated Section 8(a)(5) and (1) 

by unilaterally implemented its final bargaining proposals. 
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II. SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S FINDINGS 

THAT THE COMPANY VIOLATED SECTION 8(a)(3) AND (1) OF 
THE ACT BY REFUSING TO IMMEDIATELY REINSTATE 
EMPLOYEES, WHO HAD ENGAGED IN AN UNFAIR-LABOR-
PRACTICE STRIKE, AFTER THEY UNCONDITIONALLY 
OFFERED TO RETURN TO WORK  
 
After the Union learned that the Company unilaterally implemented its final 

offer, the employees went on strike.  Because the Company’s unlawful 

implementation was a contributing factor to the employees’ decision, they were 

engaged in an unfair-labor-practice strike.  Accordingly, they retained the right to 

return to work upon unconditionally offering to return, even if the Company had 

hired replacement employees in the interim.  The Company’s refusal to reinstate 

them after the Union made such an offer on November 30, 2012, violated Section 

8(a)(3) and (1). 

A. An Employer Must Reinstate Unfair-Labor-Practice Strikers 
Upon Their Unconditional Offer To Return to Work  
 

When employees covered by the Act go on strike, their right to return to 

work depends on whether they engaged in an “economic strike” to obtain favorable 

employment terms or an “unfair-labor-practice strike” taken in response to an 

employer’s violation of the Act.  Spurlino Materials, LLC v. NLRB, 805 F.3d 1131, 

1137 (D.C. Cir. 2015).  In differentiating between the two, “[t]he dispositive 

question is whether the employees, in deciding to go on strike, were motivated in 

part by the unfair labor practices committed by their employer, not whether, 
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without that motivation, the employees might have struck for some other reason.”  

Teamsters Local Union No. 515, 906 F.2d at 723.  “The employer’s unfair labor 

practice need not be the sole or even the major cause or aggravating factor of the 

strike; it need only be a contributing factor.”  Id.  The Board’s determination that a 

strike is an unfair-labor-practice strike is a factual determination that must be 

upheld if supported by substantial evidence.  Id.  

Unfair-labor-practice strikers retain their status as employees and are entitled 

to immediate reinstatement upon their unconditional offer to return to work.  

Mastro Plastics Corp. v. NLRB, 350 U.S. 270, 278 (1956); accord Spurlino 

Materials, 805 F.3d at 1137.  As the Supreme Court explained in establishing that 

principle, “failure of the Board to sustain the right to strike against [unlawful] 

conduct would seriously undermine the primary objectives of the Act.”  Mastro 

Plastics, 350 U.S. at 279.  As such, employers are required to discharge 

replacement workers, if necessary, to make room for the reinstatement of unfair-

labor-practice strikers.  See George Banta Co. v. NLRB, 686 F.2d 10, 20-21 

(D.C. Cir. 1982).  Failure or refusal to reinstate unfair-labor-practice strikers upon 

their unconditional offer to return therefore constitutes “discrimination in regard to 

hire or tenure of employment or any term or condition of employment 

to…discourage membership in any labor organization,” in violation of Section 
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8(a)(3) of the Act, 29 U.S.C. § 158(a)(3).9  NLRB v. Fleetwood Trailer Co., 

389 U.S. 375, 378 (1967); accord Alwin Mfg. Co. v. NLRB, 192 F.3d 133, 141 

(D.C. Cir. 1999).  

B. The Employees Struck Over the Company’s Unlawful Unilateral 
Implementation, Rendering Them Unfair-Labor-Practice Strikers 
Entitled to Reinstatement Once They Offered To Return to Work 

 
Substantial evidence supports the Board’s findings (A78-79) that the 

employees engaged in an unfair-labor-practice strike and were therefore entitled to 

reinstatement when they made an unconditional offer to return to work.  As the 

Board explained (A78), there is no dispute that the employees did not go on strike 

until they had proof that the Company had implemented its final offer.  While the 

employees had voted to authorize a strike in April, they voted again in early June 

to strike only if the Company implemented its proposal.  As credited by the Board 

(A79), around June 13 or 14 union representatives met with the employees and 

discussed the Company’s unwillingness to continue negotiations based on its 

impasse declaration, and the employees decided not to strike until the Company 

actually implemented its last offer.  Nearly two weeks later, after learning through 

their paychecks that the Company revised its overtime-calculation method as 

proposed during bargaining, the employees made good on their decision and went 

                                           
9  A violation of Section 8(a)(3) produces a “derivative” violation of Section 
8(a)(1).  Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 698 n.4 (1983). 
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on strike.  Accordingly, the Company’s unlawful declaration of impasse and 

implementation of its final offer were contributing factors to the strike decision, so 

the employees engaged in an unfair-labor-practice strike. 

The Company challenges that finding, arguing that “the Union’s strike vote 

was based solely on economic factors.”  (Br. 36 (emphasis added)).  But as 

discussed (p. 39-40), the evidence showed that on May 30, the employees only 

voted to strike if the Company implemented its offer.  More importantly, when the 

employees finally decided to strike weeks later, it was prompted to do so by the 

Company’s declaration of impasse and implementation of its final offer.  (A79.)  

That finding is consistent with Reichhold Chemicals, Inc., 288 NLRB 69 (1988), 

reversed sub nom. Teamsters Local Union No. 515, 906 F.2d 719, despite the 

Company’s suggestion otherwise (Br. 35-36).  There, the Board explained that the 

information on which employees acted when they voted to strike was crucial in 

characterizing the strike that ensued immediately thereafter, and found the strike 

was an economic one.  Reversing that finding, this Court explained that “the 

obvious flaw in the Board’s reasoning [wa]s that it simply ignore[d] evidence that 

proves the point on causation,” and that “[t]he dispositive criterion…is the real and 

actuating motivation for the strike.”  Teamsters Local Union No. 515, 906 F.2d 

at 724.  Here, as discussed, the employees’ motivation to strike was the Company’s 

unlawful declaration of impasse and implementation.  The other cases relied on by 
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the Company (Br. 35) in arguing that the employees engaged in an economic strike 

are distinguishable on their facts, for in those cases employees voted to strike, and 

ultimately did so, based solely on economic considerations.  See Mobile Home 

Estates, Inc., 259 NLRB 1384, 1402 (1982) (employees did not discuss unfair 

labor practices during strike votes or the strike itself), enforced on other grounds, 

707 F.2d 264(6th Cir. 1983); Facet Enters., Inc., 290 NLRB 152, 155 (1988) 

(finding economic strike where union sought strike authorization from employees 

based on economic issues alone), enforced, 907 F.2d 963 (10th Cir. 1990). 

Having determined that the employees engaged in an unfair-labor-practice 

strike, the Board (A79) reasonably found that the Company violated Section 

8(a)(3) and (1) by refusing (A595) to reinstate the strikers upon their November 30 

unconditional offer to return to work.  While the Company maintains (Br. 37) that 

the employees were engaged in an economic strike, and that it was therefore 

entitled to retain the permanent replacement workers it hired during the strike, that 

argument lacks merit because it is contrary to the established precedent discussed 

above, and the Company has asserted no other defense of its actions.  Accordingly, 

the Board’s finding that the Company’s failure to reinstate the strikers violated the 

Act is reasonable and supported by substantial evidence.   
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III. SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S FINDING 

THAT THE COMPANY VIOLATED SECTION 8(a)(5) AND (1) OF 
THE ACT BY REFUSING TO FURNISH INFORMATION ABOUT 
AGG TRUCKING 
 
As discussed above (p. 25-26), an employer is obligated to furnish 

information that is “needed by the bargaining representative for the proper 

performance of its duties.”  Pub. Serv. Co. of N.M. v. NLRB, 843 F.3d 999, 1005 

(D.C. Cir. 2016).  An employer violates Section 8(a)(5) and (1) of the Act “not 

only by refusing to provide…relevant information but also by not providing it in a 

timely manner.”  Brewers & Maltsters, Local Union No. 6 v. NLRB, 414 F.3d 36, 

45-46 (D.C. Cir. 2005) (6-month delay unlawful).  Here, substantial evidence 

supports the Board’s finding (A80) that the Company violated Section 8(a)(5) and 

(1) by refusing to provide the Union with information it requested about AGG 

Trucking. 

On July 31, after the name “AGG Trucking, LLC” appeared on Company 

trucks, and the Union found information on the internet suggesting AGG was 

affiliated with the Company, the Union requested information about AGG 

Trucking, including why it was opened during the strike, what type of work it 

performed, and who it employed.  It repeated that request on November 30.  The 

Board properly found (A80) that the Union had a reasonable belief that AGG was 

the Company’s alter ego and that others were performing the strikers’ work, and 

therefore the information sought about AGG was relevant and necessary for the 
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Union to carry out its representative function.  As explained by the Board (A80), 

the Company violated the Act both through its unreasonable 6-month delay in 

responding, which “far exceeds the delays found acceptable by the Board,” and the 

eventual “inadequate” response that it provided on January 9 (A607-09), in which 

it merely advised the Union that the Company and AGG were a single employer 

without responding to the Union’s specific requests. 

In its opening brief, the Company has not challenged the Board’s finding 

that the information sought was relevant, or that its unreasonable delay in 

responding was itself a violation of the Act.  Accordingly, it has waived any such 

argument.  See N.Y. Rehab., 506 F.3d at 1076.  Instead, it insists (Br. 37) that its 

January 9 response was sufficient.  In support of that contention, the Company 

states (Br. 16,37) that the Union acknowledged the sufficiency of those responses, 

when Union attorney John Canzano and Company Counsel Ryan were discussing 

outstanding information requests and Canzano requested only payroll information.  

But the Company fails to acknowledge Ryan’s testimony (A322) that although 

Canzano asked for the payroll information “as soon as [Ryan] could get it to him,” 

Canzano also said he “wasn’t waiving anything or giving up; he wasn’t saying he 

didn’t ultimately want more stuff.” 

Likewise, the Company argues (Br. 16,37) that Mathews waived the right to 

receive additional information by testifying (A224) that he “didn’t need the 
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information anymore” after receiving the January 9 response.  But again, the 

Company selectively cites the record, omitting the fact that Mathews immediately 

clarified his testimony by explaining (A224) that the Union still needed “to know if 

AGG exists,” and that he did not “know what[] happened to AGG”; and 

concluding “They [the Company] haven’t given me anything.  I don’t know if it 

still exists, if it’s gone; I don’t know what’s going on with AGG.  With not 

knowing what’s going on with it, I guess I would still want the information….”  In 

short, the Company failed to justify its refusal to furnish the Union with the 

detailed information that it requested on July 31 and November 30, and thereby 

violated Section 8(a)(5) and (1). 

IV. SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S FINDING 
THAT THE COMPANY VIOLATED SECTION 8(a)(5) AND (1) OF 
THE ACT BY REFUSING THE UNION’S REQUEST TO RESUME 
BARGAINING 
 
As discussed, Section 8(a)(5) and (1) makes it an unfair labor practice for an 

employer to “refuse to bargain collectively with the representatives of [its] 

employees.”  29 U.S.C. § 158(a)(5).  That obligation persists even if an employer 

unilaterally implements bargaining proposals following negotiation to a good-faith 

impasse.  See Brown v. Pro Football, Inc., 518 U.S. 231, 244 (1996). 

On November 30, the Union sent the Company a letter (A593) stating the 

strike was over and unconditionally offering to return employees to work, and a 

separate letter (A594) stating it was prepared to meet and bargain and asking the 
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Company to provide available dates to resume bargaining.  Although the Company 

immediately responded that it would not allow the employees to return to work, the 

Board found, based on Sprague’s credited testimony, that the Company waited 

until March 25 to communicate with the Union about potential bargaining dates.  

(A71-72, 80; A216-19.) 

The Company insists (Br. 33-34) that Company counsel Ryan contacted 

Sprague by phone shortly after receiving the letter to discuss bargaining.  The 

judge (A80), however, credited Sprague’s testimony that he could not recall that 

conversation.  As the judge explained, Ryan could not remember the circumstances 

of the call.  Ryan’s testimony was also troubling because he insisted that he later 

tried to contact Sprague to obtain bargaining dates in March and April, which was 

the Company’s “slow season” and the Company was ready to resume negotiations.  

The “slow season,” however, began in December—when the original request had 

been made but ignored by the Company.  (A72; A316, 323.)  The Company has 

failed to overcome the high hurdle of establishing that the judge’s credibility 

determination was “hopelessly incredible, self-contradictory, or patently 

unsupportable,” and therefore must be reversed.  Stephens Media, 677 F.3d 

at 1250.  Regardless, the judge explained that even if Ryan spoke with the Union, 

he acknowledged that he did not propose bargaining dates during that call, or 

thereafter, until March 25.  (A80; A323-24.)  Substantial evidence thus supports 
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the Board’s finding (A80) that the Company refused to bargain with the Union 

between the Union’s November 30 request to do so and the Company’s eventual 

response on March 25. 

V. THE BOARD PROPERLY REJECTED THE COMPANY’S 
ARGUMENT THAT THE ADMINISTRATIVE LAW JUDGE WAS 
INVALIDLY APPOINTED AND THUS LACKED AUTHORITY TO 
TAKE ANY ACTION IN THIS PROCEEDING 
 
Finally, the Company (Br. 24, 38-42) challenges the Board’s Order by 

arguing that, having been appointed by a Board that lacked a quorum, 

Administrative Law Judge Donna Dawson lacked authority to preside over the 

hearing in this matter, and that her ratification of her earlier decision cannot cure 

any defect caused by her invalid appointment.  The Company’s argument must be 

rejected. 

In NLRB v. Noel Canning, 134 S. Ct. 2550, 2578 (2014), the Supreme Court 

held that the Board lacked a valid quorum between January 4, 2012, and August 5, 

2013, which called into doubt the validity of the Board’s April 2013 appointment 

of Judge Dawson.  On July 18, 2014, however, the Board, consisting of five 

members whose appointments were indisputably valid, ratified all personnel and 

administrative actions taken during that time frame, and “expressly authorize[d]” 

appointments made by the invalid Board, including Judge Dawson’s.10  The Board 

                                           
10  The Company has not challenged the Board’s July 18 ratification, and in any 
event this Court has held that “the properly constituted Board’s ratification” of its 
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subsequently remanded this case to Judge Dawson.  On April 12, 2016, she ratified 

and adopted her previous decision, explaining (A61) that she had “fully reviewed” 

her prior decision, which she “adopted in its entirety.” 

This Court’s “precedents establish that ratification can remedy a defect 

arising from the decision of ‘an improperly appointed official…when…a properly 

appointed official has the power to conduct an independent evaluation of the merits 

and does so.’”  Wilkes-Barre Hosp., 857 F.3d at 371 (quoting Intercollegiate 

Broad. Sys., Inc. v. Copyright Royalty Bd., 796 F.3d 111, 117-21, 124 (D.C. Cir. 

2015) (citations omitted)); accord Doolin Sec. Sav. Bank, FSB v. Office of Thrift 

Supervision, 139 F.3d 203, 213-14 (D.C. Cir. 1998) (upholding official’s cease-

and-desist order, finding it implicitly ratified prior action of a possibly improperly 

appointed “acting” official); FEC v. Legi-Tech, Inc., 75 F.3d 704, 707 (D.C. Cir. 

1996) (holding reconstituted FEC could properly ratify decisions made when it was 

unconstitutionally constituted).  Other courts have reached the same conclusion.  

See Advanced Disposal, 820 F.3d at 602-05 (holding Board’s Regional Director 

validly ratified his earlier action); CFPB v. Gordon, 819 F.3d 1179, 1190-92 

(9th Cir. 2016) (director of Consumer Financial Protection Bureau validly ratified 

                                                                                                                                        
prior personnel actions “remedied any defect arising from the quorum violation.”  
Wilkes-Barre Hosp. Co. v. NLRB, 857 F.3d 364, 371 (D.C. Cir. 2017); see also 
Advanced Disposal Servs. East v. NLRB, 820 F.3d 592, 604 (3d Cir. 2016) (finding 
the Board’s July 18 ratification of personnel matters was proper). 
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actions taken when serving under unconstitutional recess appointment), cert 

denied, 137 S. Ct. 2291 (2017). 

Here, Judge Dawson properly ratified her prior decision after conducting an 

independent evaluation of the merits, thereby removing any question about the 

validity of the decision.  (A61 (quoting A50-52.))  As she explained in her order 

ratifying and adopting that decision (A61), she “fully reviewed [her] decision in 

light of the…allegations and Respondent’s defenses” and “determined that [her] 

decision (including the findings of fact, analysis, credibility determinations, 

conclusions and recommended order) is based on the entire record, and that it 

remains correct and should stand on its entirety.”  Her actions were in accord with 

this Court’s decisions, most notably Wilkes-Barre Hospital, 857 F.3d at 371-72.  

There, the Court held that, after a properly constituted Board ratified the 

appointment of a Regional Director by the invalid Board, that Regional Director 

validly ratified his own actions.  Id. at 371.  The Court rejected claims that the 

Regional Director’s ratification of his own actions was improper, finding that it 

should take his ratification “at face value and treat it as an adequate remedy.”  Id. 

at 372 (Legi-Tech, 75 F.3d at 709).  Likewise, here Judge Dawson’s ratification of 

her prior actions was a proper method – and one approved by this Court – of 

correcting any alleged infirmities in her authority to issue her earlier decision. 
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Without addressing that body of caselaw, and without providing supporting 

evidence, the Company variously argues (Br. 39-42) that Judge Dawson’s act of 

ratifying her earlier decision amounted to a “rubber-stamp approval of her previous 

opinion,” (Br. 39), created the “appearance of a partisan tribunal,” (Br. 38), and 

established that she was “biased by her prejudgment of the case” (Br. 39-41).  

Those unsupported assertions, however, are insufficient to overcome the long-

established “presumption of regularity” under which courts presume that public 

officials have properly discharged their official duties absent “clear evidence to the 

contrary.”  United States v. Armstrong, 517 U.S. 456, 464 (1996) (quoting United 

States v. Chem. Found., 272 U.S. 1, 14-15 (1926)); see also Allied Mech. Servs., 

Inc. v. NLRB, 668 F.3d 758, 770-71 (D.C. Cir. 2012) (affording presumption to 

actions of Board’s General Counsel); see also San Miguel Hosp. Corp. v. NLRB, 

697 F.3d 1181, 1186-87 (D.C. Cir. 2012) (acknowledging presumption of 

regularity applies to Board decisions; dismissing employer’s claim that Board 

action was improper because taken within days after court remand).   

The Company has failed to offer any evidence, much less the sort of “clear 

evidence to the contrary,” Chem. Found., 272 U.S. at 14-15, that would overcome 

that presumption and warrant setting aside Judge Dawson’s ratification of her prior 

decision.  The Company baldly asserts (Br. 39) that Judge Dawson 

“rubberstamp[ed]” her previous decision, but this unsubstantiated assertion does 
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not disprove Judge Dawson’s claim that she “fully reviewed” her prior decision 

and determined that it “remains correct and should stand on its entirety.”  See 

Advanced Disposal, 820 F.3d at 605 (presumption of regularity cannot be defeated 

by unsupported claim that ratification is a “rubberstamp”).  Moreover, this Court 

and others have suggested that, absent specific evidence that a valid official either 

“failed to make a detached and considered judgment” or was “actually biased,” 

“ratification may be sufficient even if the subsequent decision rubberstamped the 

previous decision.”  Wilkes-Barre Hosp., 857 F.3d at 372 (discussing 

Intercollegiate Broad. Sys., 796 F.3d at 118 & n.1; Legi-Tech, 75 F.3d at 709); see 

also Andrade v. Regnery, 824 F.2d 1253, 1257 (D.C. Cir. 1987) (finding properly 

appointed official with final authority, but who had been in office only three days, 

ratified and implemented program extensively planned by his improperly 

appointed predecessor); accord Advanced Disposal, 820 F.3d at 605; Gordon, 

819 F.at 1191-92. 

The Company has also neither substantiated its claim that Judge Dawson 

was biased against the Company, nor established any prejudice that resulted from 

the earlier defect in her appointment.  While the Company (Br. 40) quotes various 

codes of conduct addressing impartiality, it fails to explain how Judge Dawson ran 

afoul of those requirements.  Instead, it relies on “the sheer multiplication of 

innuendo,” which this Court has explained cannot “overcome the strong 
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presumption of agency regularity.”  La. Ass’n of Indep. Producers & Royalty 

Owners v. FERC, 958 F.2d 1101, 1111 (D.C. Cir. 1992).  It is the failure to provide 

specific evidence of bias or prejudice that sets this case apart from those relied on 

by the Company (Br. 38-39, 41).  See Dayton Power & Light Co., 267 NLRB 202, 

202-03 (1983) (administrative law judge’s statements before hearing opened 

indicated he predetermined case and approached case with closed mind); New York 

Times Co., 265 NLRB 353, 353 (1982) (ALJ “impugned the good faith of the 

Union and questioned whether the General Counsel and the Charging Party were 

abusing the Board’s processes”); Ctr. for United Labor Action, 209 NLRB 814, 

814 (1974) (ALJ’s statements indicated prejudgment); Indianapolis Glove Co., 

88 NLRB 986, 986 (1950) (trial examiner questioned witnesses in “hostile manner 

in an over-zealous effort to attack their credibility”).  Lacking any evidence that 

raises even the appearance of impropriety by Judge Dawson, it was appropriate for 

her to remedy any alleged defect in her initial appointment by ratifying her prior 

actions once the Board ratified her appointment and she considered those actions 

anew. 

The Company has also failed to establish that Judge Dawson’s involvement 

in the case before her appointment was ratified amounted to prejudgment that 

would warrant her disqualification, as the Company seeks (Br. 39, 41).  See United 

Steelworkers of Am. v. Marshall, 647 F.2d 1189, 1208-09 (D.C. Cir. 1981) 
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(explaining presumption not overcome by “mere proof that [a decisionmaker] has 

taken a public position on an issue; disqualification only required through public 

statements revealing she has “adjudged the facts as well as the law of a particular 

case in advance of hearing it”).  Lacking such evidence, “the better course” is to 

take Judge Dawson’s ratification “at face value and treat it as an adequate 

remedy.”  See Wilkes-Barre Hosp., 857 F.3d at 372. 

Finally, there is no merit to the Company’s claims (Br. 40-41) that Judge 

Dawson ran afoul of the Administrative Procedure Act’s provision prohibiting an 

individual who participates or advises in an adjudicatory decision of an 

administrative agency from also performing “investigative or prosecuting 

functions.”  5 U.S.C. § 554(d).  The plain language of that provision restricts the 

ability of a person who has served in a prosecutorial role in a particular matter 

from subsequently serving in an adjudicative role in the same or a factually related 

matter.  That Judge Dawson’s initial appointment was subsequently called into 

question does not, as the Company appears to claim (Br. 41-42), transform her 

earlier actions in conducting the hearing and issuing a decision into an 

investigation of the underlying unfair-labor-practice charges or the prosecution of 

those charges against the Company so as to prevent her from issuing a decision in 

this case.  See generally Withrow v. Larkin, 421 U.S. 35, 56 (1975) (explaining 

individuals do not run afoul of Section 554(d) of the APA by receiving results of 
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investigations then participating in hearings or by deciding questions a second time 

after initial decision reversed on appeal).  Thus, the Company has failed to meet its 

burden of showing that Judge Dawson’s ratification is insufficient to cure any 

alleged defect in her appointment. 

CONCLUSION 

The Board respectfully requests that the Court deny the petition for review 

and enforce the Board’s Order in full.  

s/ Elizabeth Heaney 
ELIZABETH HEANEY 
Supervisory Attorney 

 s/ Jeffrey W. Burritt 
JEFFREY W. BURRITT 
Attorney 

National Labor Relations Board 
1015 Half Street, S.E. 
Washington, D.C. 20570 
(202) 273-1743 
(202) 273-2989 

PETER B. ROBB  
 General Counsel 

JOHN W. KYLE 
Deputy General Counsel 

LINDA DREEBEN 
Deputy Associate General Counsel 

National Labor Relations Board 
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NATIONAL LABOR RELATIONS ACT 
 
Section 7 of the Act (29 U.S.C. § 157): Rights of employees as to organization, 
collective bargaining, etc.  
 
Employees shall have the right to self-organization, to form, join, or assist labor 
organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to refrain 
from any or all of such activities except to the extent that such right may be 
affected by an agreement requiring membership in a labor organization as a 
condition of employment as authorized in section 158(a)(3) of this title.  
 
Section 8 of the Act (29 U.S.C. § 158): Unfair Labor Practices.  
 
(a) Unfair labor practices by employer  

 
It shall be an unfair labor practice for an employer-  
 

(1) to interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in section 157 of this title; 

 
(3) by discrimination in regard to hire or tenure of employment or any term 

or condition of employment to encourage or discourage membership in 
any labor organization…; 

 
(5) to refuse to bargain collectively with the representatives of his 

employees, subject to the provisions of section 159(a) of this title. 
… 
 
Section 10 of the Act (29 U.S.C. § 160): Prevention of Unfair Labor Practices.  
 
(a) Powers of Board generally  
 
The Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice (listed in section 158 of this title) affecting 
commerce. This power shall not be affected by any other means of adjustment or 
prevention that has been or may be established by agreement, law, or 
otherwise: Provided, That the Board is empowered by agreement with any agency 
of any State or Territory to cede to such agency jurisdiction over any cases in any 

2 
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industry (other than mining, manufacturing, communications, and transportation 
except where predominantly local in character) even though such cases may 
involve labor disputes affecting commerce, unless the provision of the State or 
Territorial statute applicable to the determination of such cases by such agency is 
inconsistent with the corresponding provision of this subchapter or has received a 
construction inconsistent therewith. 
… 
 
(e) Petition to court for enforcement of order; proceedings; review of judgment 
 
The Board shall have power to petition any court of appeals of the United States, 
or if all the courts of appeals to which application may be made are in vacation, 
any district court of the United States, within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein such person 
resides or transacts business, for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall file in the court the record in the 
proceedings, as provided in section 2112 of Title 28.  Upon the filing of such 
petition, the court shall cause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceeding and of the question determined 
therein, and shall have power to grant such temporary relief or restraining order as 
it deems just and proper, and to make and enter a decree enforcing, modifying and 
enforcing as so modified, or setting aside in whole or in part the order of the 
Board.  No objection that has not been urged before the Board, its member, agent, 
or agency, shall be considered by the court, unless the failure or neglect to urge 
such objection shall be excused because of extraordinary circumstances.  The 
findings of the Board with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive…. 
 
(f)  Review of final order of Board on petition to court  
 
Any person aggrieved by a final order of the Board granting or denying in whole or 
in part the relief sought may obtain a review of such order in any United States 
court of appeals in the circuit wherein the unfair labor practice in question was 
alleged to have been engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the District of Columbia, by 
filing in such a court a written petition praying that the order of the Board be 
modified or set aside…. 
 
 
  

3 
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ADMINISTRATIVE PROCEDURE ACT 
 

Section 554 of the APA (5 U.S.C. § 554): Adjudications 
 
(d) The employee who presides at the reception of evidence pursuant to section 

556 of this title shall make the recommended decision or initial decision 
required by section 557 of this title, unless he becomes unavailable to the 
agency.  Except to the extent required for the disposition of ex parte matters as 
authorized by law, such an employee may not— 

 
(1) consult a person or party on a fact in issue, unless on notice and 

opportunity for all parties to participate; or 
 

(2) be responsible to or subject to the supervision or direction of an 
employee or agent engaged in the performance of investigative or 
prosecuting functions for an agency. 

 
An employee or agent engaged in the performance of investigative or 
prosecuting functions for an agency in a case may not, in that or a factually 
related case, participate or advise in the decision, recommended decision, or 
agency review pursuant to section 557 of this title, except as witness or counsel 
in public proceedings.  This subsection does not apply— 
 
(A) in determining applications for initial licenses; 

 
(B) to proceedings involving the validity or application of rates, facilities, or 

practices of public utilities or carriers; or 
 

(C) to the agency or a member or members of the body comprising the 
agency. 

 

4 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

  
 

No. 17-1226 September Term, 2018 
         FILED ON:  APRIL 12, 2019 
HENDRICKSON TRUCKING COMPANY, 

PETITIONER 
 

v. 
 
NATIONAL LABOR RELATIONS BOARD, 

RESPONDENT 
 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS (IBT), LOCAL 1038, 
INTERVENOR 
  

 
Consolidated with 17-1234   

 
On Petitions for Review and Cross-Application 

for Enforcement of an Order of  
the National Labor Relations Board 

  
 
 

Before: HENDERSON, SRINIVASAN and MILLETT, Circuit Judges.   
 
 J U D G M E N T 
  

This petition for review and cross-application for enforcement were considered on the 
record from the National Labor Relations Board, as well as on the briefs of the parties.  We have 
accorded the issues full consideration and determined that they do not warrant a published opinion.  
See D.C. CIR. R. 36(d).  It is 
 
 ORDERED AND ADJUDGED that the petition for review be denied and the cross-
application for enforcement be granted.  As explained in the Board’s thoroughgoing and 
persuasive briefing, the Board’s decision hewed to settled law and its factual findings and 
credibility judgments were amply supported in the record. 
 
 Petitioner Hendrickson Trucking Company is a trucking business based in Jackson, 
Michigan.  The Company provides a hauling service for aggregate materials like sand and gravel 
on a seasonal basis, running between April and November.  In 2012, Hendrickson Trucking and 
the union representing its employees, the International Brotherhood of Teamsters, Local 1038, 
entered into negotiations to replace their expiring collective bargaining agreement.  The National 
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Labor Relations Board found that, in the course of those failed negotiations, Hendrickson Trucking 
committed numerous unfair labor practices in violation of Sections 8(a)(1), 8(a)(3), and 8(a)(5) of 
the National Labor Relations Act, 29 U.S.C. § 158(a)(1), (3) & (5).  In particular, the Board found 
that Hendrickson Trucking wrongly (i) withheld pertinent information about business operations 
requested by the Union; (ii) unilaterally implemented the terms of its final offer without first 
bargaining to impasse; (iii) refused to resume bargaining at the Union’s request; and (iv) failed to 
reinstate employees who had engaged in an unfair labor practice strike.  Hendrickson Trucking 
Co., 365 N.L.R.B. No. 139 (Oct. 11, 2017).  Hendrickson Trucking petitions this Court for review 
and the Board, joined by the Union as intervenor, cross-applies for enforcement. 
 

The rocky course of negotiations for a new collective bargaining agreement that gave rise 
to this litigation began in February 2012 with the first of seven bargaining sessions.  At the outset, 
there appeared to be a substantial gap between Hendrickson Trucking’s and the Union’s positions, 
with Hendrickson Trucking looking to curtail its expenses, and the Union seeking to increase 
wages and benefits.  At their second meeting in April, Hendrickson Trucking explained that it 
could not expand benefits because the Company needed to stem financial losses.  That 
representation prompted the Union’s president, Alan Sprague, to request “detailed cost-savings 
calculations” relating to the Company’s economic proposals, including its proposals to rollback 
overtime and its 401(k) match, and to increase the employees’ share of insurance premiums.  J.A. 
58.  The Company “threw numbers out,” but Sprague insisted that the Union needed concrete 
substantiation of the amounts the Company would save.  J.A. 223.   

 
Hendrickson Trucking did not provide the requested financial information.  Instead, at the 

parties’ third meeting, the Company withdrew many of its initial proposals and reduced the 
employees’ proposed share of insurance premiums.  The Union rejected the offer, and then voted 
both to pre-ratify a one-year contract that largely preserved the status quo and to strike if necessary. 

 
Hendrickson Trucking’s and the Union’s recollections of the fourth meeting diverge.  The 

Company’s chief financial officer testified that this meeting was the first occasion on which 
Sprague requested cost-saving information related to Hendrickson Trucking’s proposals.  The 
Company says that it then provided a spreadsheet documenting the business’s finances.  But 
Sprague testified that he had no recollection of ever seeing such a document, and that he had asked 
for the relevant financial information two meetings earlier.  The administrative law judge and the 
Board credited Sprague’s version of events because the chief financial officer “waivered [sic] in 
his testimony” and was “not entirely forthcoming.”  J.A. 66, 67 n.17.  The administrative law 
judge also concluded that, in any event, the spreadsheet was “an insufficient response as it did not 
include cost savings calculations or data for each of those economic proposals.”  J.A. 74. 

 
At the fifth meeting, Sprague reminded Hendrickson Trucking that the Union was still 

awaiting the cost-saving information.  No response came. 
 
At the sixth meeting, Hendrickson Trucking presented what it denominated its “LAST 

BEST OFFER.”  J.A. 486–515.  When the Union rejected that offer, Hendrickson Trucking 
declared a bargaining impasse.  Sprague instantly disagreed.  Hendrickson Trucking 
subsequently conveyed a “Revised Proposal and [another] Last, Best, and Final Offer,” J.A. 516–
579, which the Union rejected. 
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At the seventh and last meeting, the Union presented its “Final Proposal.”  That proposal 

offered Hendrickson Trucking three options:  (1) implement the one-year pre-ratified offer; (2) 
implement a slightly altered offer; or (3) “Work Stoppage.”  J.A. 582.  The administrative law 
judge found, and the Board agreed, that the Union “did not intend to end negotiations with [its] 
final offer.”  J.A. 69.  
 

The Union waited for Hendrickson Trucking’s response.  But it never came.  Instead, 
Hendrickson Trucking unilaterally implemented its own last offer.  Upon learning of that, the 
Union instituted a strike in June 2012.  A month later, the Union filed a grievance with 
Hendrickson Trucking and requested information about its use of trucks bearing the name AGG 
Trucking, LLC during the strike period. 

 
At the end of November, the Union made an unconditional request to return to work, and 

also expressed a willingness to “meet and bargain in good faith” if Hendrickson Trucking would 
rescind its unilateral changes to the agreement and provide the requested information about the use 
of AGG Trucking vehicles.  J.A. 71, 594.  Hendrickson Trucking refused to reinstate the 
employees, relying instead on replacement workers. 

 
In late December, the Union sent a second grievance letter to Hendrickson Trucking that 

challenged the Company’s hiring of replacement workers and renewed both of the Union’s still-
unanswered information requests.  Hendrickson Trucking responded with a letter asserting that 
“Hendrickson Trucking and AGG Trucking are a single employer.”  J.A. 72, 609.  

 
In the aftermath of the failed negotiations, the Board’s General Counsel issued a complaint 

against Hendrickson for (i) unilaterally implementing the terms of a final offer without bargaining 
to a valid impasse; (ii) refusing to provide the Union with the information it requested related to 
AGG Trucks; (iii) refusing to resume bargaining after the strike ended; and (iv) failing to reinstate 
the striking workers after they made an unconditional offer to return to work. 

 
Following a two-day hearing, the administrative law judge sustained all of the General 

Counsel’s charges.  Hendrickson filed exceptions to the Board, challenging both the ALJ’s 
substantive findings and her authority to preside over the case under NLRB v. Noel Canning, 573 
U.S. 513 (2014).  That case held that the Board had lost the quorum required to operate as of 
January 4, 2012.  The Board did not regain a quorum through valid appointments until August 
2013, several months after the administrative hearing in this case.  In addition, the Board had not 
ratified the ALJ’s appointment until after her initial decision had issued. 

    
In light of Noel Canning, and “without concluding or suggesting that the judge lacked the 

authority to issue the May 16, 2014 decision,” the Board remanded the case to the ALJ to “consider 
anew the issues presented now that her appointment has been ratified by a fully confirmed five-
member Board,” in the hope that would “remove any lingering questions.”  J.A. 52.  On remand, 
the ALJ “fully reviewed” her prior decision and ruled that it was correct “[i]n its entirety.”  J.A. 
61. 

 
The Board again affirmed in all relevant respects.  The Board ordered Hendrickson 
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Trucking to:  (i) rescind the unilateral changes it had made in June 2012; (ii) make unit employees 
and strikers whole for any losses occasioned by the unilateral changes; (iii) offer full reinstatement 
to those who had engaged in the strike in response to the Company’s unfair labor practices; and 
(iv) bargain with the Union upon request.  Hendrickson Trucking then petitioned this court for 
review, arguing that the Board’s findings are not supported by substantial evidence and that the 
ALJ lacked the legal authority to adjudicate the case.   

 
Under the National Labor Relations Act, an employer commits an unfair labor practice if 

it “refuse[s] to bargain collectively with the representatives of [its] employees,” 29 U.S.C. 
§ 158(a)(5), or if it “discriminat[es] in regard to hire or tenure of employment or any term or 
condition of employment” as a way to “encourage or discourage membership in any labor 
organization,” id. § 158(a)(3).  An employer’s failure to abide by either requirement also violates 
Section 8(a)(1) of the Act, which prohibits “interfer[ing] with, restrain[ing], or coerc[ing] 
employees in the exercise of the right[]” under the Act to “bargain collectively through 
representatives of their own choosing,” 29 U.S.C. § 157.  Enterprise Leasing Co. of Fla. v. NLRB, 
831 F.3d 534, 546 (D.C. Cir. 2016) (first, second, and third alterations in original) (quoting 29 
U.S.C. § 158(a)(1)) (explaining that a violation of 29 U.S.C. § 158(a)(5) produces a derivative 
violation of § 158(a)(1)); Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 698 n.4 (1983) (same 
for 29 U.S.C. § 158(a)(3)). 

 
Hendrickson Trucking raises five challenges to the Board’s determination that it committed 

multiple unfair labor practices.  None of them succeeds. 
 
 First, Hendrickson Trucking challenges the Board’s finding that it impermissibly imposed 
new terms of employment without first bargaining with the Union to impasse.  But the Board’s 
holding that Hendrickson Trucking could not declare an impasse because it had failed to provide 
the Union the financial information it needed to evaluate the Company’s representations was 
grounded in settled law.  This court has long recognized that an employer’s failure to provide 
requested information that affects negotiations generally “preclude[s] the Company from declaring 
an impasse.”  United States Testing Co. v. NLRB, 160 F.3d 14, 22 (D.C. Cir. 1998) (citations 
omitted); accord E.I. Du Pont de Nemours & Co. v. NLRB, 489 F.3d 1310, 1315 (D.C. Cir. 2007) 
(“‘[I]mpasse cannot exist where the employer has failed to satisfy its statutory obligation to 
provide information needed by the bargaining agent to engage in meaningful negotiations.’”) 
(quoting Decker Coal Co., 301 N.L.R.B. 729, 740 (1991)); id. at 1316 (Union “entitled to inspect 
the data relied on by an employer and does not have to accept the employer’s bald assertions or 
generalized figures at face value[.]”). 

 
Hendrickson Trucking disputes the facts, arguing that it did provide the relevant financial 

information when (in its view) it was first requested at the fourth meeting.  But substantial 
evidence supports the Board’s contrary factual findings that (i) Sprague asked for the information 
repeatedly before that meeting; (ii) the requested information was never provided; and (iii) the 
spreadsheet that was belatedly provided was not responsive to the Union’s specific requests.  Plus 
Hendrickson Trucking has not come close to meeting the weighty burden of discrediting the 
underlying credibility determinations made by the ALJ and adopted by the Board.  See Inova 
Health Sys. v. NLRB, 795 F.3d 68, 80 (D.C. Cir. 2015) (“[W]e accept all credibility determinations 
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made by the ALJ and adopted by the Board unless those determinations are ‘patently 
insupportable.’”) (citations omitted). 

 
Second, Hendrickson Trucking disputes the Board’s finding that it committed an unfair 

labor practice by failing to timely furnish information that the Union requested about the use of 
trucks from AGG Trucking, which the Board found was “relevant and necessary for the Union to 
carry out its representative function.”  J.A. 80; see also Public Serv. Co. of New Mexico v. NLRB, 
843 F.3d 999, 1005 (D.C. Cir. 2016).  Hendrickson argues that its January letter satisfied the 
Union’s July request, and that in any event the Union accepted it as adequate and thereby waived 
its objection.  Hendrickson Trucking Br. 38–39.  
 

Those arguments fall flat.  For starters, the Board found that, even assuming it were 
adequate, Hendrickson Trucking’s reply was unreasonably delayed.  That by itself constitutes an 
independent basis for sustaining the finding of an unfair labor practice under the Act—and it is a 
rationale to which the Company has voiced no objection here.  See Monmouth Care Ctr., 354 
N.L.R.B. 11, 51 (2009), reaffirmed and incorporated by reference, 356 N.L.R.B. 152 (2010), 
enforced 672 F.3d 1085 (D.C. Cir. 2012). 

 
In any event, the Board found that the cursory January letter was insufficiently responsive 

to the Union’s numerous, granular information requests about the Company’s use of AGG trucks.  
See, e.g., KLB Indus., Inc. v. NLRB, 700 F.3d 551, 556 (D.C. Cir. 2012) (rejecting the argument 
that some disclosed material sufficed because “any requested information that has a bearing on the 
[collective] bargaining process must be disclosed”) (emphasis added) (citations and quotations 
omitted).  Once again, Hendrickson Trucking offers no meaningful response.  And Hendrickson 
Trucking’s waiver contention baldly flouts the record evidence documenting that the Union never 
abandoned its more detailed information requests.  J.A. 322 (testimony from Hendrickson 
Trucking’s counsel that the Union’s attorney made clear he “wasn’t waiving anything” with 
respect to “information requests”).  

 
Third, Hendrickson Trucking contests the Board’s finding that it unlawfully rebuffed the 

Union’s November 30th request to resume negotiations.  The “duty to bargain survives” impasse, 
and requires that employers “stand ready to resume collective bargaining” upon a union’s 
reasonable request.  See Brown v. Pro Football, Inc., 518 U.S. 231, 244 (1996).  Hendrickson 
Trucking accepts that legal rule, raising only a factual dispute over whether it was the Union, rather 
than the Company, that resisted the resumption of bargaining.  Hendrickson Trucking Br. 34–35.  
Hendrickson Trucking points to testimony from its counsel, Tim Ryan, stating that he called 
Sprague in early December with an offer to resume bargaining.  Id.  

 
The problem for Hendrickson Trucking is that the ALJ did not believe Ryan’s version of 

events.  The ALJ instead credited Sprague’s contrary testimony that, to his recollection, no such 
call took place.  The ALJ discredited Ryan’s testimony both because he could not remember the 
circumstances of the call, and because Ryan’s version of events was inconsistent with basic facts 
about when the Company’s “busy season” and “winter slowdown” take place.  J.A. 72, 316–323.  
Hendrickson Trucking has provided us no basis to upset that credibility judgment.  See Inova 
Health Sys., 795 F.3d at 80. 
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Fourth, Hendrickson Trucking objects to the Board’s finding that the strike was in response 
to its own unfair labor practice.  By deeming the strike to be unjustified, the Company asserts that 
it had no obligation to reinstate the employees when they unconditionally offered to return to work.  
Hendrickson Trucking is wrong on both fronts.   

 
The law is settled that an employer violates the National Labor Relations Act if it fails to 

reinstate strikers who have made an offer to return to work following a strike that was taken in 
response to an employer’s unfair labor practice.  Spurlino Materials, LLC v. NLRB, 805 F.3d 
1131, 1137 (D.C. Cir. 2015).  A strike will be found to have arisen out of an unfair labor practice 
if the strike is motivated “in part” by the unfair labor practice.  Teamsters Local Union No. 515 v. 
NLRB, 906 F.2d 719, 723 (D.C. Cir. 1990) (citation omitted).  The unfair labor practice need not 
be the “sole or even the major cause” of the strike.  Id. (citation omitted). 

 
Hendrickson Trucking’s chief argument is that the strike was motivated purely by 

economics and was not in response to unfair labor practices.  Hendrickson Trucking Br. 35–38.  
But substantial evidence supports the Board’s contrary conclusion.  The timeline of relevant 
events itself contradicts the Company’s argument.  The Union voted to strike in late April, and 
again at the end of May.  In so doing, the Union expressly conditioned the strike on Hendrickson 
Trucking first committing the unfair labor practice of “implement[ing] [its] offer” unilaterally.  
J.A. 244.  True to those words, the strike commenced on June 25 after the Union learned that the 
Company had unilaterally implemented its own proposed terms and conditions.  That more than 
suffices to show that Hendrickson Trucking’s unfair labor practice motivated the strike at least in 
part. 

  
In response, Hendrickson Trucking cites inapt cases where (i) the unfair labor practices 

occurred after the decisive strike vote, Mobile Homes Estates, Inc., 259 N.L.R.B. 1384 (1982), 
enforced on other grounds, 707 F.2d 264 (6th Cir. 1983); (ii) the union put into writing the purely 
economic reasons for its strike, Facet Enters., Inc., 290 N.L.R.B. 152 (1988), enforced on other 
grounds, 907 F.2d 963 (10th Cir. 1990); or (iii) the unfair labor practices were never “specifically 
mentioned” during strike-vote deliberations, Reichhold Chems. Inc., 288 N.L.R.B. 69, 79 (1988), 
rev’d, 906 F.2d 719 (D.C. Cir. 1990), on remand, 301 N.L.R.B. 706 (1991).  Here, by contrast, 
the Union expressly conditioned its strike on Hendrickson Trucking’s commission of an unfair 
labor practice, which makes the causation question quite straightforward.   

 
Fifth, and finally, Hendrickson Trucking argues that it was entitled to a hearing before a 

new administrative law judge because the ALJ who conducted the hearing was appointed at a time 
when the Board lacked the legally required quorum.  Hendrickson Trucking Br. 39–43.  In 
particular, Hendrickson Trucking notes that the Board did not have a proper quorum until several 
months after the ALJ’s hearing, and the Board did not ratify her appointment until after she had 
already issued her initial decision.  The Board then remanded the case so that the same ALJ could 
“consider anew the issues presented now that her appointment has been ratified by a fully 
confirmed five-member Board.”  J.A. 52.  On remand, the ALJ “fully reviewed” her prior 
decision and reaffirmed it “[i]n its entirety.”  J.A. 61.   

 
Hendrickson Trucking argues that the remand was invalid because the ALJ had a “closed 

mind,” and the rules prohibit ALJs’ acting with “actual bias,” “deep-seated favoritism[,] or 
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antagonism” to one side.  Hendrickson Trucking Br. 40–43 (citations omitted).  Neither the law 
nor the record supports the Company’s challenge.  In Wilkes-Barre Hospital Co. v. NLRB, 857 
F.3d 364 (D.C. Cir. 2017), we held that an invalidly appointed Regional Director could lawfully 
ratify his own prior actions after a properly constituted Board ratified his appointment, id. at 371.  
Wilkes-Barre emphasized that “no evidence suggest[ed] that [the Regional Director] failed to make 
a detached and considered judgment or that he was ‘actually biased’ against [the losing party].”  
Id. at 372 (quoting FEC v. Legi-Tech, Inc., 75 F.3d 704, 709 (D.C. Cir. 1996)).  So too here.  The 
ALJ on remand carefully reviewed the evidence and formulated a reasoned opinion, without 
displaying any bias toward the parties or pre-judgment as to the outcome.   

 
For all of those reasons, we deny Hendrickson Trucking’s petition for review and grant the 

Board’s cross-application for enforcement. 
 
Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is 

directed to withhold issuance of the mandate herein until seven days after resolution of any timely 
petition for rehearing or rehearing en banc.  See FED. R. APP. P. 41(b); D.C. CIR. R. 41(a)(1).   

 
                                  Per Curiam 

 
FOR THE COURT: 
Mark J. Langer, Clerk 

 
BY:    /s/ 

               Ken Meadows 
                                                            Deputy Clerk 
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robs the public of a view into a company’s workplace issues, the worker’s
attorney said.

WHAT ELSE WE’RE WATCHING

Labor Relations: The United Auto Workers said it’s disclaiming a unit of
maintenance workers that it organized at Volkswagen’s Chattanooga,
Tenn., plant in 2015, Andrew Wallender reports.

Safety Penalties: A roofing company outside of L.A. faces potential civil
penalties over $1 million for safety issues for which it was cited nearly three
years ago. The lawsuit reflects the fallout from a landmark state supreme
court ruling that gave prosecutors the ability to sue employers and seek
millions in punitive fines for workplace injuries under the state’s business
code. Fatima Hussein reports.

Post-White House: Where do former members of President Trump’s
administration land when they leave? Megan R. Wilson and Michaela Ross
take a look at where former officials have ended up.

UPS Contract: A national contract covering about 230,000 United Parcel
Service Inc. workers could be finalized soon, with a crucial vote by
Teamsters locals set for April 28. Read more in this week’s “Unions at
Work.”

Contract Approval: Harley-Davidson Inc. workers at two Wisconsin
facilities approved a five-year contract covering more than 1,000 employees
at the iconic motorcycle manufacturer, Andrew Wallender reports.

Pay Data: Lawyers for the White House Office of Management and Budget
are scheduled to go before a federal judge in Washington today to explain
how the Equal Employment Opportunity Commission plans to comply with a
recent court ruling reviving Obama era pay data disclosure requirement for
companies with 11 or more workers.

Industrial Production: The Federal Reserve releases its March industrial
production report at 9:15 a.m.

PRACTITIONER INSIGHTS



Present Your Best Case to the Jury—Tell a Good Story
Every trial is a battle between attorneys over who can tell the most compelling
story, A2L Consulting CEO Ken Lopez writes. Lopez gives tips on how to make
your client’s story dramatic and convincing to the jury or judge.
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Top Stories

Black HR Partner at Westlake Subsidiary to Get Race Bias Trial
A jury must decide whether Royal Building Products Inc. fired the human
resources partner for its Marion, Va., and Bristol, Tenn., manufacturing plants
because he is black and complained about racial harassment, a federal judge
ruled.

Citigroup’s Arbitration Win Against Outsourced Worker Upheld
A former Citigroup Inc. employee whose job was outsourced to India failed to
convince a federal judge to overturn an arbitrator’s rejection of her job bias
claims.

California Workers Alleging Harassment Turn to Locals Over Feds
Workers in California are filing more sexual harassment charges with a state
civil rights agency than with the federal Equal Employment Opportunity
Commission, according to government data.

Discrimination

SBA Employee Failed to Exhaust Bias, Retaliation Claims 
A finance director in the Small Business Administration’s Denver office can’t
pursue claims that she was subjected to sex discrimination and retaliation, the
Tenth Circuit ruled April 15.

Goldman Says Some Women in Gender Bias Class Must Arbitrate
Goldman Sachs asked a federal judge to force more than 1,000 women from a
gender discrimination class action to arbitrate their claims, but attorneys for the
women say they shouldn’t be kept out of court.
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From: Coleman, Jocelyn 
Sent: Tuesday, April 16, 2019 2:04 PM
To: Stock, Alice B. <Alice.Stock@nlrb.gov>
Cc: Coleman, Jocelyn <Jocelyn.Coleman@nlrb.gov>
Subject: FW: AHA's April 23 Forum for Health Systems General Counsels: List of General Counsel
Attendees and Final Agenda
Importance: High
 
Hi Alice – as discussed, here’s the
 
Contact Info for this Speaking Engagement – AHA.
 
Lawrence Hughes
Assistant General Counsel
American Hospital Association
800 10th St NW, Suite 400
Two CityCenter
Washington, DC 20001-4956
(202) 626-2346
lhughes@aha.org 
 
JC

From: Robb, Peter 
Sent: Wednesday, April 3, 2019 7:39 AM
To: Coleman, Jocelyn <Jocelyn.Coleman@nlrb.gov>
Subject: FW: AHA's April 23 Forum for Health Systems General Counsels: List of General Counsel
Attendees and Final Agenda
Importance: High
 
 
 

From: Hughes, Lawrence [mailto:lhughes@aha.org] 
Sent: Tuesday, April 02, 2019 8:55 AM
To: Robb, Peter <Peter.Robb@nlrb.gov>; Stimson, Brian (HHS/OGC) <Brian.Stimson@hhs.gov>;
Cleary, Kelly (HHS/OGC) <Kelly.Cleary@hhs.gov>
Cc: Muldrow, Mable <mmuldrow@aha.org>; Hatton, Mindy <mhatton@aha.org>
Subject: AHA's April 23 Forum for Health Systems General Counsels: List of General Counsel
Attendees and Final Agenda
Importance: High
 
Peter, Brian and Kelly,
 
Thanks so much for agreeing to engage in dialog with the health systems general counsels who will
be coming to DC for the April 23 Forum. I wanted to share with you the list of the health system



general counsels that will be in attendance at the Forum.  I hope this will be helpful to you. I also
include a copy of the final meeting agenda for your information as well.
 
Just a reminder that the meeting will take place at the AHA’s DC Office at 800 10th St, NW, Suite

400, 2 City Center, here in DC.  The entrance to our building is directly on 10th St, across from the
Kate Spade.  We will have alerted Building Security that you will be coming to AHA’s Offices on the

4th floor and about what time you are expected so that should make it easy for you to get up to the

4th floor reception area where AHA’s Offices are located. But should there be any issue, please keep
my cell phone number at 773-919-7213 handy.
 
Know that the general counsels coming to the Forum are looking forward to the event and the dialog
with you.
 
Please let me know if you have any questions about the Forum or need any additional information
prior to the meeting itself.
 
Lawrence Hughes
Assistant General Counsel
American Hospital Association
800 10th St NW, Suite 400
Two CityCenter
Washington, DC 20001-4956
(202) 626-2346
lhughes@aha.org 
 



From: Shorter, LaDonna
To: McKinney, M. Kathleen; Lehane, Paddy; Bashford, Jo Ann; Bridge, Diane L.; Bush, Lynn; Carlton, Peter J.;

Colwell, John F.; Dodds, Amy L.; Emanuel, William; Ford, Christina; Free, Douglas; Habenstreit, David; Jacob,
Chris W; Jacob, Fred; Kaplan, Marvin E.; Kelly, David A.; Krafts, Andrew J.; Lennie, Rachel G.; Lesesne,
Katherine; Lucy, Christine B.; Lussier, Richard; McFerran, Lauren; Merberg, Elinor; Meyers, Mary; Murphy, James
R.; Ring, John; Robb, Peter; Rothschild, Roxanne L.; Shorter, LaDonna; Sophir, Jayme; Stock, Alice B.; Tursell,
Beth; Vazquez, Laura T.; Zick, Lara S.

Subject: Horseshoe Casino, 15-CA-218097, Section 10(j) case
Date: Tuesday, April 16, 2019 12:07:37 PM
Attachments: ILB.internalresults.15-CA-218097.Horseshoe.jls.elm.docx

Horseshoe Bossier district court decision denying injunction.pdf

On October 24, 2019, the Board authorized the institution of Section
10(j) proceedings in this case involving, among other things, the Employer’s
discharge of a single employee for engaging in union activity. The Region was
directed to seek, inter alia, a cease and desist order as well as an affirmative
order requiring the Employer to reinstate the discharged employee.
 
         On April 10, 2019, after briefing but without hearing oral argument, the
district court denied the petition for injunctive relief.  In the attached order, the
court found that there was reasonable cause to believe that the Employer
violated the Act.  However, the court further found  that injunctive relief would
not be just and proper because there was not a sufficient showing “that the
Employer’s alleged conduct and the alleged harm to the employees and union
resulting from such conduct are concrete, egregious, or otherwise exceptional.”
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

M. KATHLEEN McKINNEY, CIVIL ACTION NO. 18-1450
Regional Director of Region 15
of the National Labor Relations Board,
for and on behalf of the NATIONAL
LABOR RELATIONS BOARD,

VERSUS JUDGE S. MAURICE HICKS, JR.

HORSESHOE BOSSIER CITY HOTEL MAGISTRATE JUDGE HORNSBY
& CASINO

MEMORANDUM RULING

Before the Court is a Petition/Motion for Temporary Injunction filed by Plaintiff M. 

Kathleen McKinney on behalf of the National Labor Relations Board (collectively “the 

NLRB”) pursuant to Section 10(j) of the National Labor Relations Act (“NLRA”), 29 U.S.C. 

§ 160(j), against Defendant Horseshoe Bossier City Hotel & Casino (“Horseshoe”). See

Record Document 1. Horseshoe opposes the Petition. See Record Document 38. For the 

reasons set forth below, the NLRB’s motion is hereby DENIED.

I. BACKGROUND

This action concerns a petition for temporary injunctive relief by the NLRB in which 

it alleges that Horseshoe committed various acts, or unfair labor practices (“ULPs”), in 

violation of the NLRA. See Record Document 1 at 1. While the Petition alleges several 

ULPs by Horseshoe, which are described herein, the primary act on which the Petition is 

focused is Horseshoe’s termination of one of its employees, Judy Murduca (“Murduca”). 

See Record Document 36 at 15; Record Document 38 at 10.

Horseshoe is a hotel and casino located in Bossier City, Louisiana and employs 

approximately 1,400 employees. See Record Document 38 at 9. The primary job 
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classifications concerned in this action, other than management positions, are table 

games dealers and Dual Rate Dealer Supervisors (“DRDSs”),1 the latter of which was the 

position held by Murduca. See id. at 9–10. The Petition alleges that in early February and 

March of 2018, Horseshoe engaged in a variety of actions designed to halt and 

discourage the unionization efforts of some of its employees. See Record Document 1 at 

4–5; Record Document 36 at 8. Specifically, the Petition alleges, inter alia, that Horseshoe 

changed terms and conditions of employment to affect employee support for union efforts, 

made unlawful statements to employees at meetings held to address employees’ union 

activity, discriminatorily applied its non-solicitation and name badge policies against 

employees involved in union activity, and discriminatorily terminated Murduca in 

retaliation for her union activities and to discourage other employees from supporting 

such activities. See Record Document 1 at 5.

In response, Horseshoe wholly refutes the NLRB’s claims that any of its alleged 

actions were motivated by anti-union animus, and that even as alleged in the Petition, all 

of the alleged acts were one-time occurrences and are not presently ongoing in order to 

be enjoined. See Record Document 38 at 13, 19. Regarding the alleged ULPs, Horseshoe 

points to various portions of the record evidence for its position that no employees were 

negatively affected by the alleged changes, if any, to their conditions of employment, did 

not make unlawful or coercive statements as the only ones it admits making were 

statements explaining to employees their potential rights and obligations under a union 

1 DRDSs, as described in the record evidence, split their time between supervising table 
games dealers and dealing in a non-supervisory capacity. See Record Document 36-5 at 
75.
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contract, and, further, consistently enforced its policies without regard to employees’ 

union involvement. See id. at 11–13, 13–14.2

With respect to its discharge of Murduca, Horseshoe asserts that Murduca’s 

termination had nothing to do with her union involvement but rather was based on 

numerous workplace violations she had committed prior to her involvement with the 

union, as well as her low performance rating. See id. at 15–18. Additionally, Horseshoe 

contests the NLRB’s assertion that Murduca was the alleged leader of the union’s 

organizing campaign, see id. at 18–19, and, further, offers evidence to dispute the NLRB’s 

related claim that Murduca’s termination has discouraged other employees from 

supporting the union and has effectively “nip[ped] [the] organizing campaign in the bud,”

id. at 30.

Beginning on December 4, 2018, a six-day hearing was held before a NLRB 

Administrative Law Judge in which evidence was presented as to the underlying merits 

of the ULP proceeding, some of which is cited to by the parties for purposes of the instant 

Section 10(j) Petition. See id. at 7; Record Document 36 at 7. Regarding the NLRB’s 

requested relief, the Petition seeks, inter alia, immediate reinstatement of Murduca, a 

cease-and-desist order to prevent (as alleged) further violations by Horseshoe, and that 

such order be read to its employees and posted during the pendency of the administrative 

proceedings so as to reassure employees of their rights. See Record Document 36 at 

28–29; Record Document 1-5 at 2–3.

2 For instance, Horseshoe maintains that one of the alleged ULPs in the Petition involving 
its non-solicitation policy does not warrant injunctive relief because Horseshoe neither 
punished the employees involved in distributing the flyers nor interfered with later 
distributions of union literature. See Record Document 38 at 13.
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II. LAW AND ANALYSIS

A. Standards for Injunctive Relief Under NLRA Section 10(j)

Courts within the Fifth Circuit, along with several other circuits, apply a two-part 

test to requests for injunctive relief under Section 10(j). See, e.g., McKinney v. Creative 

Vision Resources, LLC, 783 F.3d 293, 296 (5th Cir. 2015). First, however, the Court notes 

the relevant statutory language of Section 10(j), which provides as follows:

The Board shall have power, upon issuance of a complaint . . . charging 
that any person has engaged in or is engaging in an unfair labor practice, 
to petition any United States district court, within any district wherein the 
unfair labor practice in question is alleged to have occurred or wherein such 
person resides or transacts business, for appropriate temporary relief or 
restraining order. Upon the filing of any such petition the court shall cause 
notice thereof to be served upon such person, and thereupon shall have 
jurisdiction to grant to the Board such temporary relief or restraining order 
as it deems just and proper.

29 U.S.C. § 160(j). Under the aforementioned test adopted by the Fifth Circuit, Section 

10(j) relief is warranted only when (1) “the Board, through its Regional Director, has 

reasonable cause to believe that unfair labor practices have occurred, and (2) whether 

injunctive relief is equitably necessary, or, in the words of the statute, ‘just and proper.’” 

Creative Vision, 783 F.3d at 296–97 (quoting Boire v. Pilot Freight Carriers, Inc., 515 F.2d 

1185, 1188–89 (5th Cir. 1975)).

In Creative Vision, the Fifth Circuit further elaborated on this framework when it 

incorporated the Third Circuit’s explanation of the same two-part test. See id. at 297 (citing 

Chester v. Grane Healthcare Co., 666 F.3d 87, 98 (3d Cir. 2011)). There, the Fifth Circuit 

observed that an analysis under this test is informed, in part, by the more traditional four-

part test, adopted by the Supreme Court, that courts apply in general requests for 

equitable relief outside the Section 10(j) context. See id. (noting that Supreme Court 
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precedent requires that “[a] plaintiff seeking a preliminary injunction must establish that 

he is likely to succeed on the merits, that he is likely to suffer irreparable harm in the 

absence of preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest” (quoting Winter v. Natural Resources Defense Council,

555 U.S. 7, 20, 129 S. Ct. 365, 374 (2008))); see also Overstreet v. El Paso Disposal, 

L.P., 625 F.3d 844, 851 (5th Cir. 2010) (stating that equitable principles such as 

irreparable harm inform the Section 10(j) analysis).3

In determining whether reasonable cause exists to believe the Act has been 

violated, courts may not decide the merits of the case. See Pilot Freight, 515 F.2d at 1191.

Instead, courts ask whether the Regional Director's “theories of law and fact are not 

insubstantial or frivolous.” Id. at 1189; Overstreet, 625 F.3d at 850. In addition, courts

should not attempt to resolve conflicts in the evidence or the credibility of witnesses in 

making this determination. See Arlook v. S. Lichtenberg & Co., Inc., 952 F.2d 367, 372–

73 (11th Cir. 1992). “Whether reasonable cause exists, of course, depends upon the facts 

and circumstances of the particular case.” Pilot Freight, 515 F.2d at 1189.

Regarding the test’s second (and more demanding)4 requirement that injunctive 

relief be “just and proper,” courts consider two additional principles: (1) whether the 

employer’s alleged NLRA violations and the harm to the employees or union are concrete 

and egregious or otherwise exceptional; and (2) whether those harms, as a practical 

3 Pilot Freight, 515 F.2d at 1192–93 (noting that “[al]though traditional rules of equity may 
not control the proper scope of § 10(j) relief, some measure of equitable principles come 
into play”).
4 See Pilot Freight, 515 F.2d at 1192; see also Creative Resources, 783 F.3d at 300–01
(reaffirming requirement from caselaw that “injunctive relief must be affirmatively more
effective than a decision from the NLRB”).
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matter, have not yet taken their adverse toll, such that injunctive relief could meaningfully 

preserve the status quo that existed before the wrongful acts. McKinney v. Creative Vision 

Resources, LLC, 783 F.3d 293, 298 (5th Cir. 2015). As to the first principle, in determining 

whether the alleged ULPs are “egregious,” the Fifth Circuit holds that “the NLRB must 

show, and the district court must find, that the unfair labor practice, in the context of that 

particular case, has caused identifiable and substantial harms that are unlikely to be 

remedied effectively by a final administrative order from the NLRB.” Id. at 299. In addition,

the alleged conduct “must lead to exceptional injury, as measured against other unfair 

labor practices.” Id. The caselaw is also clear that “the NLRB’s administrative procedures 

should generally control and that measures to short-circuit the NLRB's processes should 

be sparingly employed.” Id. (quotation omitted).

With respect to the second principle, this Circuit has held that Section 10(j) relief 

is only appropriate when “any final order of the NLRB would be meaningless and the 

remedial purposes of the Act will be frustrated without an injunction to preserve the status 

quo.” Overstreet v. El Paso Disposal, L.P., 625 F.3d 844, 851 (5th Cir. 2010). Accordingly,

injunctive relief should issue only “when harms are ongoing, yet incomplete and likely 

further to harm the union or its supporters in the workforce.” Creative Vision, 783 F.3d at 

299. In sum, a district court should only issue Section 10(j) relief “that is necessary and 

must issue specific findings of fact that suggest harm requiring [such] relief.” Overstreet,

625 F.3d at 851.

B. Whether the NLRB has Established that Injunctive Relief Is Warranted

At the outset, the Court first addresses whether the NLRB has satisfied the first 

requirement that “reasonable cause” existed to believe that ULPs have occurred. Here, it 
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is arguably a close call whether the NLRB met this requirement with respect to each 

alleged ULP by Horseshoe. However, for the sake of argument, the Court assumes that 

this requirement is met because it finds that the test’s second requirement that injunctive 

relief be “just and proper” is clearly not met as to any of the alleged conduct in this case.

See infra; see also Kinard v. Dish Network Corp., 890 F.3d 608, 612 (5th Cir. 2018) 

(noting that only issue on appeal was whether injunctive relief was “equitably necessary”

since district court’s assumption that reasonable cause existed was not challenged).

Regarding the first “principle” under the test’s second step, the NLRB has not met 

its burden in showing that Horseshoe’s alleged conduct and the alleged harm to the 

employees and union resulting from such conduct are concrete, egregious, or otherwise 

exceptional. See supra. First, the NLRB’s evidence is insufficient to support its claim that 

Horseshoe’s allegedly discriminatory discharge of Murduca has “had an outsize impact” 

on the other employees and union activity due to Murduca having allegedly been the 

leader of the union organizing effort. Record Document 1-3 at 25. In fact, the record 

evidence suggests that Murduca’s termination had little, if any, impact on the union 

activities of other employees. See, e.g., Record Document 38 at 27–28 (citing testimony 

by Murduca stating herself that “[she is] not the leader of this [organizing effort],” as well 

as statements by other employees that Murduca’s termination had little or no impact on 

their union involvement). Even if it were accepted that Murduca’s discharge had some 

impact, the alleged violations are not so egregious or “flagrant” enough to warrant 

injunctive relief, as the cases have held. Fleishut v. Avondale Industries, No. 94-3500,

1995 WL 27464, at *5 (E.D. La. Jan. 23, 1995) (concluding that, despite its finding that 

the reasonable cause requirement was met, the employer’s actions “[were] not flagrant 
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enough, in light of the size of [its] work force and its routine policies and procedures, to 

constitute egregious violations of the Act”).

Nor does the evidence warrant a finding that the other alleged violations by 

Horseshoe are egregious or otherwise exceptional. Regarding its alleged unlawful 

changes to terms and conditions of employment, even if it is assumed that reasonable 

cause existed to believe such changes constituted ULPs, it can hardly be said that such 

changes meet the “egregious” standard required for injunctive relief, especially 

considering that none of the changes negatively affected the employees’ pay or benefits 

they were currently receiving. See Record Document 38 at 11–12. Likewise, the alleged 

statements made by Horseshoe’s management do not rise to the level of “egregious” 

violations, and the NLRB has failed to show what, if any, “identifiable and substantial 

harms” have resulted from such statements. Id. at 14–15; see, e.g., Record Document 

36-2 at 265.

Regarding the second principle under the test’s “just and proper” prong, it is equally 

clear from the record that none of the alleged violations by Horseshoe necessitate the 

issuance of injunctive relief in order to “preserve the status quo.” See supra. First, with 

respect to the NLRB’s request that Murduca be reinstated, the caselaw is clear that the 

issue of reinstatement is “generally left to the administrative expertise of the Board.” Boire 

v. Pilot Freight Carriers, Inc., 515 F.2d 1185, 1192 (5th Cir. 1975); Malone v. Carpet 

Transport, Inc., No. 89-2588, 1989 WL 106479, at *4 (E.D. La. Sept. 12, 1989) (“The fact 

that a union negotiator has been terminated, absent evidence of a pattern of such activity 

by the employer or proof of a deterrent effect on other employees, is insufficient to entitle 

the petitioner to injunctive relief.”). Further, as noted above, the evidence does not support 
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the NLRB’s claim that Murduca’s termination “effectively nip[ped] an organizing campaign 

in the bud.” Record Document 1-3 at 24.

In addition, none of the other alleged violations by Horseshoe warrant immediate 

injunctive relief as none are currently ongoing and the evidence does not suggest that 

such violations are likely to harm the employees or union in the future. See Record 

Document 38 at 19. For example, nearly all of the alleged unlawful statements by 

Horseshoe’s management were made at meetings that took place in March of 2018 or 

earlier and have not reoccurred since that time. See id. at 30; Record Document 36-1 at 

87. Regarding Horseshoe’s alleged discriminatory enforcement of its policies, such as its 

name badge and non-solicitation policies, both of the alleged violations concerning these 

policies did not result in any significant punishment, if any, and were also one-time 

occurrences. See Record Document 36-1 at 166.

Lastly, the Court notes that while Horseshoe terminated Murduca on April 7, 2018, 

see Record Document 38 at 17, the NLRB did not file its petition for injunctive relief until 

November 6, 2018, approximately seven months later. See Record Document 1; Record 

Document 38 at 30. The caselaw has held that such a delay in seeking relief is a factor 

that weighs against issuing an injunction under Section 10(j) as it is evidence that the 

ULP’s alleged detrimental effect has already taken its toll, rendering it too late to try to 

preserve the status quo. Boire v. Pilot Freight Carriers, Inc., 515 F.2d 1185, 1193 (5th Cir. 

1975) (affirming district court’s denial of reinstatement of two discharged employees 

where “[t]he Board waited three months before petitioning the district court for temporary 

relief”). Moreover, the NLRB’s delay in seeking an injunction weakens its claim that such 
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relief is necessary or that Murduca’s reinstatement must be “immediate.” Record 

Document 36 at 28.

III. CONCLUSION

The Court finds that the NLRB has not shown that Section 10(j) relief is warranted 

in the present action. Therefore, based on the foregoing reasons, the NLRB’s 

Petition/Motion for Temporary Injunction (Record Document 1) is hereby DENIED.

A judgment consistent with the terms of the instant Memorandum Ruling shall 

issue herewith.

THUS DONE AND SIGNED, in Shreveport, Louisiana, this 10th day of April, 2019.
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Tesla’s Bid to Arbitrate Race Bias Claims Gets 9th Cir. Test
BloombergLaw - Employment Law News   16 Apr 2019 06:46
• Ninth Circuit to hear oral argument April 16 • Trial court sent claims to arbitration based on circuit precedent By Robert Iafolla A former Tesla
Inc. employee will try to convince a federal appeals court that his racial discrimination lawsuit should...

 
AFL-CIO staffers fight back against planned furloughs
The Hill (Washington, DC)   15 Apr 2019 20:29
Staffers at the AFL-CIO's Washington, D.C., headquarters are fighting back against management at the massive union as they negotiate a
collective bargaining agreement, HuffPost reported Monday. Hourly employees including secretaries, accountants and...

 
UAW, While Seeking Plant-Wide Vote At Chattanooga VW Plant, Withdraws From Representing Maintenance
Workers
Chattanoogan (Chattanooga, TN)   15 Apr 2019 18:49
The United Auto Workers, while pushing for a plant-wide vote at he Chattanooga Volkswagen plant, said it is pulling back from representing a
unit of maintenance workers. The UAW lost a factorywide vote in 2014, but won the right the next year to...

 
United Auto Workers labor union wants to disclaim 2015 win in place of new election at Volkswagen's
Chattanooga Times/Free Press (Chattanooga, TN)   15 Apr 2019 18:46
This story was updated Monday, April 15, 2019, at 6:42 p.m. with more informa ion. United Auto Workers Local 42 in Chattanooga wants to
disclaim a 2015 vote that created a unit of maintenance workers at the Volkswagen plant in order to clear he way for...

 
Aiming for Clarity, DOL Proposes to Update the FLSA’s “Joint Employer” Regulations
BNA - Labor & Employment Blog   15 Apr 2019 17:51
The Fair Labor Standards Act (“FLSA”) requires covered employers to pay nonexempt employees at least the federal minimum wage for all
hours worked and overtime wages for all hours worked in excess of 40 hours in a workweek. Since 1939, he Department of...

 
UAW Steps Away From Volkswagen Union Ahead of New Vote (1)
BloombergLaw - Daily Labor Report   15 Apr 2019 17:16
• Move meant to speed up new, plant-wide organizing bid • Union, Volkswagen will attend an NLRB hearing on April 16 By Andrew Wallender
The United Auto Workers said it is disclaiming a unit of maintenance workers that it organized at Volkswagen ‘s...

 
Blog Post: NLRB Judge Orders Food Co. To Pay Axed Workers $305K
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   15 Apr 2019 15:47
A National Labor Relations Board judge has ordered food distributor Marquez Bro hers Enterprises Inc. to pay two workers who were illegally
fired for union activity a combined $305,000 in back pay and expenses. .. read more
ACCESS THIS WITH YOUR LAW360 ID

 
NLRB Authorizes Reduction In Use Of Investigative Subpoenas To Expedite Investigations
JD Supra: Labor & Employment Law   15 Apr 2019 15:02
Memorandum 19-05, issued by the NLRB Division of Operations Management of the Office of the General Counsel in March 2019, gives
Regional Directors a new tool to expedite cases when a charged party fails to cooperate with an unfair labor practice... By:...

 
NLRB Finds Cursing About Customers in Restroom at Work Not Protected Activity
National Law Review   15 Apr 2019 14:45
In recent years, the National Labor Relations Board (NLRB) has decided a number of cases regarding employee conduct that most employers
consider inappropriate or unsavory, often finding it to be protected activity beyond employers’ disciplinary reach. In...

 
Illinois Bans Local Right-to-Work Ordinances (Corrected)
BloombergLaw - Construction Labor News   12 Apr 2019 16:18
• Gov. Pritzker signs Collective Bargaining Freedom Act • Law bars local right-to-work ordinances, imposes penalties for viola ions By Michael J.
Bologna Illinois freshman Gov. J.B. Pritzker (D) drove a stake through the previous administration’s scheme..
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Employer Rules Prohibiting Employees from Criticizing Employer or
Discussing Discipline Violated NLRA: NLRB Division of Advice
by Practical Law Labor & Employment
 Related Content
Published on 16 Apr 2019 • USA (National/Federal)
The Office of the General Counsel of the National Labor Relations Board (NLRB) recently released an advice
memorandum concluding that an employer violated Section 8(a)(1) of the National Labor Relations Act (NLRA) by
maintaining overbroad work rules prohibiting employees from publicly criticizing the employer and discussing
discipline with coworkers and clients. However, the General Counsel also concluded that the employer did not
violate Section 8(a)(1) when it discharged an employee in part for violation of these rules, because the employee
had engaged in misconduct so egregious that other employees would not connect the discharge to the overbroad
nature of the rules.
On April 15, 2019, the Division of Advice of the NLRB's Office of the General Counsel (Advice) released an advice
memorandum dated August 7, 2018, which concluded that:
·         An employer's rules prohibiting employees from publicly criticizing the employer and discussing disciplinary

measures with coworkers and clients were unlawful Category 2 rules under the Boeing analysis, in violation of
Section 8(a)(1) of the NLRA (The Boeing Co., 365 N.L.R.B. No. 154, slip op. at 3-5 (Dec. 14, 2017)).

·         The employer did not violate Section 8(a)(1) of the NLRA when it discharged an employee in part for violating
these unlawfully overbroad rules, when:

·         the employee was not engaged in protected concerted activity; and
·         the employer had other legitimate reasons for terminating the employee.

Advice memoranda are not binding precedent from the NLRB. However, they provide insights concerning:
·         Which kinds of unfair labor practice (ULP) allegations the NLRB General Counsel is likely to prosecute.
·         What liability theories the NLRB General Counsel is developing and pursuing.
·         How the NLRB General Counsel is extending, minimizing, combining, or parsing precedent to support

prosecuting or dismissing those types of allegations and liability theories.

Overbroad Work Rules
Colorado Professional Security Services, LLC (COPSS) provides armed security services in Colorado Springs,
Colorado and the vicinity. Among other policies, COPSS maintains a "Harm to Business or Reputation" rule that
prohibits employees from "engaging in conduct that could adversely affect [COPSS's] business or
reputation," including but not limited to "publicly criticizing [COPSS], its management, or its employees."
In addition, all disciplinary letters issued by COPSS to employees contain a boilerplate confidentiality provision
prohibiting employees from discussing disciplinary matters with coworkers or clients.
On multiple occasions, COPSS disciplined Charging Party 2 for violations of COPSS's uniform and appearance
requirements and issued disciplinary notices containing the standard confidentiality language. Following one
disciplinary incident, Charging Party 2 posted a 23-minute Facebook live video from a work location and while in
uniform, criticizing COPSS on a range of grounds and making crude, disparaging, and potentially threatening
personal comments about a supervisor and other individuals connected with COPSS. COPSS discharged Charging
Party 2 in response to the Facebook video. The termination notice expressly cited Charging Party 2's violation of
the "Harm to Business or Reputation" policy, as well as the Charging Party's insubordination, repeated uniform
and appearance violations, and offensive remarks regarding COPSS's company name, business, security officers,
and clients while working.
Advice concluded that the "Harm to Business or Reputation" policy and the boilerplate confidentiality provision in
COPSS's disciplinary notices are unlawful Category 2 rules under Boeing because:
·         Under the Boeing analysis, a Category 2 rule violates Section 8(a)(1) of the NLRA where the impact on

employees' Section 7 rights outweighs the employer's business justification for the rule (365 N.L.R.B. No. 154,
slip op. at 3-5 (Dec. 14, 2017); for more information on Boeing, see Legal Update, NLRB General Counsel
Issues Guidance on Handbook Rules Post-Boeing).



United States: NLRB: Employer's Reasons For Policy Changes Kept Union's Information Request Alive Even
After Proposals
Mondaq Business Briefing   17 Apr 2019 06:23
Information requests in the realm of labor relations are simple in heory but can be complicated in practice. We have seen how the topics of
information sought by a union can cause skirmishes, sometimes deliberately so. We also have seen that it almost...

 
Volkswagen, United Auto Workers tangle over Chattanooga plant election questions before new vote
Chattanooga Times/Free Press (Chattanooga, TN)   16 Apr 2019 18:36
Updated at 6:28 p.m. on Tuesday, April 16, 2019, with more information. Lawyers for Volkswagen and the United Auto Workers are making new

·         Here, there is no legitimate business justification for:
·         the blanket prohibition on public criticism of COPSS or its management established by the "Harm to

Business or Reputation" policy, which interferes with any appeals by employees to the public in labor
disputes; or

·         the confidentiality requirement in COPSS's disciplinary notices, which interferes with employees' right to
communicate with each other or third parties regarding a central term of employment.

·         In both cases, the impact on employees' Section 7 rights is significant and outweighs COPSS's business
justification for the rules.

Employee's Discharge Not Unlawful
However, Advice concluded that COPSS did not violate Section 8(a)(1) of the NLRA by discharging Charging Party
2 in part for violation of these unlawfully overbroad rules, because:
·         The Facebook live video did not constitute protected concerted activity, because Charging Party 2's

comments:
·         expressed entirely individual complaints, with no indication that the Charging Party was speaking for or

seeking to act in concert with other employees; and
·         were in the nature of "mere griping," which is unprotected under Section 7 of the NLRA.

(Mushroom Transp. Co. v. NLRB, 330 F.2d 683, 685 (3d Cir. 1964); Meyers Indus., 281 N.L.R.B. 882, 887
(1986), aff'd sub nom., Prill v. NLRB, 835 F.2d 1481 (D.C. Cir. 1987), cert. denied 487 U.S. 1205 (1988).)

·         Charging Party 2's offensive and potentially threatening comments, made while on duty and in uniform, were
so egregious that:

·         other employees would understand that the Charging Party was terminated for legitimate reasons, even
absent application of the unlawfully overbroad rules; and

·         any chilling effect on employees' Section 7 rights would be minimal.
(Flex Frac Logistics, LLC, 360 N.L.R.B. 1004, 1005 (2014); Food Serv. of America, Inc., 360 N.L.R.B. 1012,
1012 n.4 (2014), vacated on other grounds 365 N.L.R.B. No. 85 (2017).)
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Tough Consequences: Employers could face litigation and the wrath of
government agencies if they don’t make appropriate accommodations for
certain workers, especially for workers with disabilities, Jaclyn Diaz reports.

Planning Ahead: Employers should have a plan to prevent bias that may
arise from using AI-based tools, especially as the technology becomes
more available, more advanced, and more integrated into the hiring
process.

Students view mobile devices while waiting to speak to a representative during a career fair at the New York
University Polytechnic School of Engineering in the Brooklyn borough of New York, Feb. 12, 2015.

Photographer: Michael Nagle/Bloomberg via Getty Images

WHAT ELSE WE’RE WATCHING



Age Bias: Amazon.com was accused of laying off an account specialist
because of her age, and Urban Outfitters was sued over allegations that it
tolerated the age-biased attacks against an apparel sourcing expert of
Chinese descent, according to two complaints filed in federal courts. Read
more in “New Work Suits.”

Pay Data: The EEOC isn’t equipped to handle a May 31 deadline for
certain businesses to submit pay data broken down by race, gender, and
ethnicity, the agency’s chief data officer told a federal judge in Washington
yesterday.

Tesla Arbitration: A Ninth Circuit panel remained silent when counsel for
Tesla Inc. argued that a race discrimination case against the automaker
should be forced into arbitration. Robert Iafolla has the story.

Visa Demand: The Trump administration has made several efforts to scale
back the H-1B skilled guestworker program. If the results of this year’s visa
lottery are any indication, demand for the visas is just as high as ever,
Laura Francis reports.

Pay Bias: A federal appeals court in New York will hear arguments today in
Lenzi v. Systemax, where the EEOC will argue as a friend-of-the-court that
workers pressing pay bias claims under Title VII of the 1964 Civil Rights Act
don’t have to prove “equal pay for equal work.”

Wage Law: The U.S. Supreme Court appeared divided yesterday over
whether California’s offshore oil rig workers should be subject to the state’s
more rigorous wage and hour law or the federal standard, Erin Mulvaney
reports.

Volkswagen Union: Representatives from Volkswagen and the United
Auto Workers will meet today for a National Labor Relations Board hearing
as the union attempts to organize the company’s Chattanooga, Tenn.,
facility. The union is seeking an election as soon as this month.

Law Firm Diversity: Major law firms are gaining in promoting and
advancing women and offering family friendly policies but improvement is
slow, the annual Yale Law Women report showed. Stephanie Russell-Kraft
has the story.
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Old Dominion Must Face Trial Over ‘No Weapons’ Policy Firing
An Old Dominion Freight Line Inc. sales manager may be able to convince a
jury the company lacked good cause and violated its own policies when it fired
him for allegedly failing to enforce its “no weapons” rule, a federal judge ruled.

Lane Bryant Loses Bid for Certification Hearing in Overtime Suit
Lane Bryant Inc. failed to convince a federal judge to set a hearing to weigh
whether a group of workers’ collective action for unpaid overtime wages should
be conditionally certified.

Discrimination

Grocery Bag Maker Can’t Force Worker to Arbitrate Bias Claims
A Spanish-speaking packing production manager with a plastic bag
manufacturer may take her age and religious discrimination claims to court, the
California Court of Appeal ruled.

Tucson Paramedic Wins $3.8M in Breastfeeding Rights Case
A federal jury awarded a Tucson, Ariz., paramedic $3.8 million after finding she
was denied a private place to express breast milk and otherwise mistreated
when she returned from pregnancy leave.

Wage & Hour

Personal Care Aides Win in Overtime, Worker Classification Suit
The Department of Labor has prevailed in a lawsuit claiming that 44 home care
aids were misclassified as independent contractors and not paid overtime
wages.

Harassment & Retaliation

Phoenix Officer Gets More Time to Defend $1.5M Retaliation Win
A Phoenix police sergeant has until April 26 to respond to the city’s attempt to
overturn a jury verdict awarding him $1.5 million for supporting a female
subordinate’s sexual harassment complaint.



Teacher in New York Prison Gets Sex Harassment Win Upheld
A federal judge declined to overturn a jury’s finding that the New York
Department of Corrections and Community Supervision subjected one of its
female employees to a hostile work environment.

State & Local Laws

Crump’s Law: Six Months of Cancer Leave for Arkansas Firefighters
Little Rock, Ark., firefighter Nathaniel Crump battled against Stage 4 colon
cancer and fires all at once, after being told he needed to return to work after
exhausting his leave.

WORKFLOWS

Drinker Biddle announced the arrival of deal adviser James F. Fitzsimmons to
the Florham Park, NJ office from Budd Larner | Hogan Lovells said that Arwen
Handley, most recently Managing Director and global Head of Group
Investigations Governance, Reporting and Whistleblowing Management at
UBS, will join as a partner in May 2019 | Sidley Austin added Tai-Heng Cheng
and Simon Navarro as partner and counsel in its international arbitration
practice in New York from Quinn Emanuel Urquhart & Sullivan |
BakerHostetler hired Douglas Eingurt to the firm’s mergers and acquisitions
group and its private equity and venture capital team in Atlanta from Dentons |
Dentons announced Monday that finance partner Mary Wilson has become the
firm’s first female U.S. managing partner | Littler hired litigator Courtney
Williams as an associate in Nashville from Bass, Berry & Sims PLC |
McGuireWoods appointed senior counsel and commercial litigator Angela
Zimmern as its pro bono director; she currently serves as pro bono co-
coordinator for its Charlotte office | Wilson Sonsini Goodrich & Rosati said
that Wanda Woo has joined the firm’s corporate and securities practice as
partner in the Hong Kong office | Seyfarth Shaw added Martin Hopkins and
Ana Cid Velasco to its international employment law practice in London from
Eversheds Sutherland | Eversheds Sutherland has added Tony Anderson,
Charlie Clarence-Smith and Henry Burkitt to its international employment group
from Pinsent Masons | White & Case hired Fergus Wheeler as a partner its
Global Banking Practice in London | Simpson Thacher & Bartlett said that
former JPMorgan Chase & Co. general counsel and vice chairman Stephen
Cutler has been appointed to head the firm’s government and internal
investigations practice

For all of today's Bloomberg Law headlines, visit Daily Labor Report





From: Martin, Andrew
To: Robb, Peter
Subject: New NLRB Advice Memos Tackle Worker Vs. Union Issues
Date: Wednesday, April 17, 2019 8:59:04 AM
Attachments: image001.png

 

New NLRB Advice Memos Tackle
Worker Vs. Union Issues
By Braden Campbell
Law360 (April 16, 2019, 10:01 PM EDT) -- The NLRB’s Division of Advice has released a
new batch of guidance memos that blessed several challenges from workers taking aim at
their unions, backed a New Jersey hospital’s change to how it handled worker complaints
and punted "unit packing" claims against Domino's Pizza.

Of the nine memos released Monday from the National Labor Relations Board’s advice
division, three sided with workers pursuing labor law claims against unions.

The Division of Advice in the board’s central office issues guidance memos to answer legal
questions posed by field officials. It publishes them at its discretion only after the disputes
they concern have ended, so they often become public months or years after they are sent.

In one memo, dated February 2016, then-Associate General Counsel Barry Kearney told
the board’s Tampa office to bring a case accusing a Teamsters local that represents Disney
World and UPS employees of violating federal labor law by stonewalling workers’ requests
to cease paying dues.

Unions typically have members sign dues checkoff authorizations letting them take dues
straight from workers’ paychecks, and generally only let workers revoke these
authorizations in short “window periods.”

Members had accused the local of breaching its “duty of fair representation” by not
responding to dues revocation requests they had filed ahead of the window period, refusing
to talk through the process with them and not honoring two requests filed after the window
closed.

Kearney said the union was obligated to respond to the early requests, which had also



asked for information about revoking the authorizations, and that the late requests were
delayed because the union didn’t respond to earlier requests. The union should be on the
hook for dues backdated to the window period immediately after it stonewalled the workers,
Kearney added.

In another memo from October, Associate General Counsel Jayme Sophir told the agency’s
Denver office that a sheet metal workers union breached its duty of fair representation by
“failing to process [a worker’s] grievance without a rational basis.” The letter came weeks
after the board’s top attorney, General Counsel Peter Robb, told officials to more closely
consider workers’ claims that unions mishandled their grievances.

The worker, who took a voluntary layoff to deal with a medical condition, accused the union
of ignoring a request for help returning to work after the individual's employer rebuffed a
rehiring bid. The worker alleged the union, which had sole power to grieve worker
complaints, stonewalled requests to process the case over several months.

Sophir said the union violated the National Labor Relations Act by ignoring the worker’s
grievance, failing to investigate it and “willfully misleading” the worker by falsely claiming it
was handling the grievance.

And Sophir said in yet another memo that an Insulators union local was too harsh when it
expelled a worker from its apprenticeship program for “making known the business” of the
union to an employer, an engineering firm. However, the union did not violate the NLRA by
having the rule, Sophir said.

Sophir said the union had a “legitimate interest” in maintaining the rule because “the type of
communications it forbids could erode Local 10’s status as the employees’ exclusive
bargaining representative by undermining internal solidarity” and making it look bad to
employers. But the union’s interest in insulating itself from the worker’s specific complaint
— that it paid some apprentices too much — was “relatively weak,” so its use of the rule to
expel him from the program was excessive, according to the memo.

The most recent of the memos released Monday, dated March 22, said a New Jersey
hospital did not violate the NLRB’s bar on employers unilaterally changing job conditions by
making workers bring complaints to human resources rather than their bosses.

The hospital had let workers complain directly to managers, but added another layer to the
process after a dispute strained its relationship with its nurses’ union. Sophir said the



change was not illegal because it was not “material, substantial or significant” under board
precedent.

Another recent memo, from March 20, said Domino’s Pizza Inc. did not violate the NLRA by
hiring or transferring new workers to a store days after workers there had asked to
unionize. A United Crafts and Industrial Workers Union local alleged this was illegal unit
packing meant to erode support for unionizing. Sophir said the union should have to wait
until after a union election to allege that Domino’s had added workers to the workplace to
dilute support for organizing.

In an August memo, the Division of Advice said that a security company’s rule barring
employees from criticizing the company was too broad, but concluded that the company
had not violated the NLRA by filing a defamation suit against two workers.

A November 2016 memo found that another security company’s rule banning workers from
talking with the media was illegal, and that it violated the NLRA by firing two employees for
doing so.

Another memo, this one written in 2014, said an employer had violated labor law by
stopping contributions to union benefit funds.

Lastly, the Division of Advice dusted off a memo issued back in 2011 that said General
Motors' social media policy was unlawful, but that the company’s suspension of a worker
who allegedly used foul language on Facebook was legal. That memo applied the NLRB’s
old Lutheran heritage test, under which rules were illegal if workers could "reasonably
construe" them to infringe union rights. It has since been supplanted by a test the board
created in a dispute involving Boeing. 

--Editing by Abbie Sarfo.

For a reprint of this article, please contact reprints@law360.com.
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In an unpublished memorandum opinion that issued on Monday, April 15, 2019, the Ninth
Circuit enforced the Board’s order issued against this union that began a campaign in
February 2015 to organize employees at the Aston Waikiki Beach Hotel in Waikiki,
Hawaii.  In doing so, the court agreed with the Board that the union’s picketing unlawfully
blocked or impeded access to the hotel.
 
As part of its organizing campaign, the union held pickets on a weekly basis in front of the
hotel’s porte cochere, which is a one-way, u-shaped driveway used by vehicles and
pedestrians to access the hotel.  Typically, 15 to 40 picketers attended the smaller pickets
each week, and larger pickets were attended by 75 to 200 picketers once or twice a month. 
Regardless of the picket size, the union used a procedure by which picketers marched in an
oblong circle on the sidewalk where it crossed the porte cochere’s entrance or exit driveways
while carrying signs, chanting slogans, and banging on cans or using other noisemaking
instruments.  The pickets would stop marching every 1 to 4 minutes to allow cars driven by
hotel guests or valets to enter or exit the driveway.  The Board (Chairman Miscimarra and
Member McFerran; Member Peace, dissenting) found that the union, during its picketing
over several months, violated Section 8(b)(1)(A) of the Act by blocking or impeding hotel
employees, or others while employees were present, from entering or exiting the hotel
property.
 
On review, the court held that the Board’s unfair-labor-practice finding was supported by
substantial evidence, and rejected the union’s argument that any obstruction was only
minor or de minimis.  The court explained:  “Short delays, occurring regularly over the
course of months and affecting workers during their performance of work duties, as well as
others in the presence of employees, is sufficient to reasonably find that such actions
violated the NLRA.”
 
The court’s unpublished opinion is here, and the Board’s brief to the court is attached.
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STATEMENT OF SUBJECT MATTER AND 
APPELLATE JURISDICTION 

 
This case is before the Court on the petition of UNITE HERE! Local 5 (“the 

Union”) for review, and the cross-application of the National Labor Relations 

Board (“the Board”) for enforcement, of a Board Decision and Order issued 

against the Union on December 16, 2017, and reported at 365 NLRB No. 169.  (ER 



2 
 
1.)1  The Board had jurisdiction over the proceeding below under Section 10(a), 29 

U.S.C. § 160(a), of the National Labor Relations Act, as amended (“the Act”), 29 

U.S.C. § 151, et seq.  The Court has jurisdiction over this proceeding under Section 

10(e) and (f) of the Act, 29 U.S.C. § 160(e) and (f).  Venue is proper because the 

unfair labor practices occurred in Honolulu, Hawaii.  The petition and cross-

application were timely because the Act places no time limit on the initiation of 

review or enforcement proceedings. 

STATEMENT OF THE ISSUE 

Whether substantial evidence supports the Board’s finding that the Union 

violated Section 8(b)(1)(A) of the Act by blocking or impeding hotel employees, or 

others while employees were present, from entering or exiting the hotel’s property. 

RELEVANT STATUTORY PROVISIONS 

Relevant sections of the Act are reproduced in the Addendum to this brief. 

STATEMENT OF THE CASE 

I. PROCEDURAL HISTORY 

 Following the investigation of charges filed by Aqua-Aston Hospitality, 

LLC d/b/a Waikiki Beach Hotel and Hotel Renew (“the Company”), the Board’s 

1  “ER” references are to the Excerpts of Record filed by the Union and “SER” 
references are to the Supplemental Excerpts of Record filed by the Board with this 
brief.  “Br.” references are to the Union’s opening brief.  References preceding a 
semicolon are to the Board’s findings; those following are to the supporting 
evidence. 
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General Counsel issued two complaints alleging that the Union had violated 

Section 8(b)(1)(A) of the Act by blocking or impeding hotel employees, or others 

while employees were present, from entering or exiting the hotel’s property.  (ER 

5, 12.)  After separate hearings, both administrative law judges found that the 

Union had violated the Act as alleged.  (ER 1, 11, 13.)  On review of the now-

consolidated cases, the Board affirmed the judges’ rulings, findings, and 

conclusions, and adopted the recommended Orders, with modifications.  (ER 1.) 

II. THE BOARD’S FINDINGS OF FACT 

A. Background:  Parking and Access at the Company’s Aston Hotel; 
the Union’s Picketing Campaign at the Aston 

 
The Company operates and manages the Aston Waikiki Beach Hotel (“the 

Aston”), a hotel in Waikiki, Hawaii.  (ER 5; SER 2-3.)  The Aston is located on the 

corner of Kalakaua Avenue and Paoakalani Avenue, both one-way streets, with its 

entrance off Paoakalani Avenue.  (ER 5; ER 92.)  To access the Aston, pedestrians 

and vehicles pass through the hotel’s porte cochere, or covered driveway.  The 

Aston’s porte cochere is a one-way, u-shaped driveway with a designated 

vehicular entrance and exit off Paoakalani Avenue.  Vehicles entering or exiting 

the porte cochere cross the public sidewalk that runs alongside Paoakalani Avenue.  

(ER 5; ER 93-94.) 

The Aston offers guest parking in a garage that only its valets may access; 

guests may not self-park or retrieve their vehicles from the garage, which is located 
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around the corner from the hotel.2  (ER 5, 12; ER 92, SER 4.)  Guests instead must 

drop off and pick up their vehicles from inside the porte cochere, where Aston’s 

valet service is located.  (ER 5, 12; SER 5-6, 36.)  To park a guest’s vehicle, valets 

depart the porte cochere via its designated exit, crossing the public sidewalk where 

it bisects the driveway, turn right onto Paoakalani Avenue, and follow an indirect 

route (due to one-way streets) to the Aston’s garage.  (ER 5-6; ER 92, 94.)  To 

retrieve a vehicle, valets follow a circuitous route (again due to one-way streets) 

from the garage back to Paoakalani Avenue, where they turn right to enter the 

porte cochere, again crossing the public sidewalk along Paoakalani Avenue.  (ER 

6; ER 92-93.)  The Company employs approximately 16 valets/bell employees, 

who work in or near the porte cochere either at the curbside bell desk or in the 

hotel lobby.  (ER 6; SER 36, 70.) 

In February 2015, the Union commenced an organizing campaign that 

included near weekly union-sponsored rallies and/or pickets in front of or around 

the Aston.  (ER 6; SER 7, 31, 71, 112-15.)  The smaller pickets ranged from 15 to 

approximately 40 individuals and the larger pickets between 75 and 200 

individuals.  (ER 6, 12; SER 9, 112-15.)  The Union staged the smaller weekly 

pickets in the mornings and the larger pickets once or twice a month in the 

2  Limited short-term parking in the porte cochere is available to waiting taxis, 
vehicles that valets recently retrieved but guests have not picked up, and vehicles 
belonging to patrons at the Aston’s restaurant.  (ER 5; ER 34.) 
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afternoons.  (ER 6; SER 7-9, 112-15.)  For the smaller pickets, the Union generally 

maintained a picket line at the porte cochere’s exit; on occasion, it maintained the 

picket line at the entrance.  (ER 6; SER 8, 112-15.)  For larger pickets, the Union 

maintained picket lines at the porte cochere’s entrance and exit.  (ER 6; SER 9-10, 

112-15.)  Regardless of size, picketers marched in an oblong circle on the sidewalk 

where it crossed the porte cochere’s entrance or exit driveways while carrying 

signs, chanting slogans, and banging on cans or using other noisemaking 

instruments.  (ER 6, 12; SER 11, 72, 77-78.)  The signs included messages such as 

“No Respect” and “No Union Contract.”  (ER 6, 12; SER 27-28, 43, 72.) 

The Union designated a “captain” for each picket line, a trained individual 

responsible for monitoring and directing the picket line and stopping vehicular 

traffic.  (ER 6, 12; ER 54, SER 11-12, 47-48, 53, 55-57.)  When a vehicle 

approached, the captain placed himself between the vehicle and the picket line and 

raised a hand, palm outward, to signal that the vehicle must stop.  (ER 6, 12; ER 

57-58, 88, SER 12-14, 62.)  The captain indicated to the picketers that they should 

continue marching in the oblong circle, generally permitting a small picket line to 

complete two full rotations and a larger picket line to complete one full rotation.  

(ER 6, 12; SER 49-50, 58-60, 64-65.)  After one to four minutes, the captain would 

call “break,” a signal to the picketers to finish marching, move away from the 

porte cochere driveway, and allow the waiting vehicle to pass.  (ER 6, 12; SER 
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14.)  The picket line captain exercised discretion over how long to stop a vehicle 

while the picketers continued to march.  (ER 6; SER 61-62, 68-69, 75.)  A captain 

could break the line as soon as a vehicle approached, but the practice was to make 

vehicles wait in order to draw attention to the picketing.  (ER 12; ER 69, SER 63, 

66-69, 74, 76.)  During the pickets, all vehicles—whether driven by valets, guests, 

taxi drivers, or the general public—were stopped and made to wait before entering 

or exiting the Aston’s porte cochere.  (ER 6; ER 61, 70, SER 78-79.) 

B. The August Picket 

On August 18, 2015, the Union picketed the Aston for 1 hour in the 

afternoon, with approximately 170 union members participating.  The Union 

maintained picket lines at the porte cochere’s entrance and exit and picketers also 

marched on both sides of Kalakaua Avenue.  A majority of picketers carried signs, 

chanted, and used noisemaking devices, and some had bullhorns.  The Company 

contacted the local police department to assist with crowd control and noise.  (ER 

7; SER 15-20, 33-34, 107-11.) 

During the August 18 picket, picket line captains stopped 15 to 20 vehicles 

attempting to enter or exit the Aston’s driveway.  (ER 7; SER 18-20.)  Andrew 

Smith, who works for Universal Protection Services, is the Aston’s head of 

security.  Smith personally timed some vehicles stopped by Daniel Kerwin, the 

Union’s director of internal organizing, who served as picket line captain at the 
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entrance.  (ER 7; ER 62-63, SER 2, 19-20, 46.)  Kerwin made multiple vehicles 

wait between three and four minutes before allowing them to enter the porte 

cochere.  (ER 7; SER 19-20.)  In addition, vehicular traffic backed up on 

Paoakalani Avenue because the picket line blocked vehicles attempting to enter the 

driveway.  (ER 7; SER 19.) 

C. The October Pickets 

On October 3, 2015, the Union picketed for roughly 1 hour in the morning at 

the Aston porte cochere’s exit, with approximately 17 individuals participating.  

Picketers carried signs, chanted, including through bullhorns, and used 

noisemaking devices.  The Company contacted the local police department to 

assist with crowd control and noise.  (ER 7; SER 20-24, 102-06.)  Smith personally 

timed the vehicles stopped by Victor Gonzales, a union organizer serving as picket 

line captain.  (ER 7; SER 22, 51-52.)  During the October 3 picket, Gonzales 

stopped six or seven vehicles attempting to exit the Aston’s driveway and forced 

those vehicles to wait between two and four minutes before they could pass.  (ER 

7-8; SER 22, 104-05.) 

On October 14, the Union picketed for roughly 1 hour in the morning at the 

Aston porte cochere’s exit, with approximately 21 individuals participating.  As 

before, picketers carried signs, chanted, including through bullhorns, and used 

noisemaking devices, and the Company contacted the local police three times to 
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assist with crowd control and noise.  (ER 8; SER 24-27, 97-101.)  During the 

October 14 picket, picket line captain Gonzales stopped a vehicle attempting to 

exit and, after less than a minute, the vehicle reversed and exited the porte cochere 

through its entrance.  (ER 8; SER 25-27, 99, 119.)  Gonzales also stopped another 

vehicle for approximately one-and-a-half minutes before allowing it to pass.  (ER 

8; SER 119.) 

On October 24, the Union picketed for roughly 1 hour in the morning at the 

Aston porte cochere’s exit, with approximately 23 individuals participating.  Once 

again, picketers carried signs, chanted, including through bullhorns, and used 

noisemaking devices, and the Company contacted the local police to assist with 

crowd control and to “protect[] . . . the working [h]otel employees.”  (ER 8; SER 

92-96.)  During the October 24 picket, picket line captain Gonzales stopped three 

to four vehicles attempting to exit and forced those vehicles to wait approximately 

three minutes before they could pass, as timed by Aston security officers.  (ER 8; 

SER 95.) 

On October 30, the Union picketed for roughly 1 hour in the morning at the 

Aston porte cochere’s exit, with approximately 17 individuals participating.  As 

before, the Company contacted the local police to assist with crowd control and 

noise and “for the safety of working [h]otel employees.”  (ER 9; SER 27-30, 86-

91.)  During the October 30 picket, picket line captain Gonzales stopped seven or 
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eight vehicles attempting to exit and forced those vehicles to wait between one and 

two minutes.  (ER 9; SER 28, 88-90.)  After waiting for a while, one vehicle 

accelerated toward the picket line as if it was going to strike the picketers.  (ER 9; 

SER 88-89.)  Additionally, after waiting for approximately one minute, another 

vehicle reversed and exited the porte cochere through its entrance.  (ER 9; SER 

89.)  Randy Tolentino, bell captain at the Aston, valeted guest vehicles that 

morning and he was stopped three times by the picket line.  (ER 9; SER 29-30, 35, 

37-41.)  Tolentino observed fellow valets being stopped at the picket line.  (ER 9; 

SER 41.) 

D. The December Pickets 

On December 7, the Union picketed for roughly 1 hour in the morning at the 

Aston porte cochere’s exit, with approximately 17 individuals participating.  The 

picketers again carried signs, chanted, including through bullhorns, and used 

noisemaking devices, and the Company contacted the local police to assist with 

crowd control and noise and “for the safety of non-working hotel employees.”  (ER 

9; SER 81-85.)  During the December 7 picket, picket line captain Gonzales 

stopped Tolentino for between two and four minutes while he was valeting a 

vehicle.  (ER 9; SER 42-44.)  Gonzales also stopped one other vehicle for 

approximately two minutes, as timed by Aston security officers.  (ER 9; SER 83-
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84.)  At least four guests and one valet drove vehicles out of the entrance because 

of the picket line at the exit.  (ER 9; SER 83-84.) 

On December 15, the Union picketed for roughly one hour in the morning at 

the Aston porte cochere’s exit.  (ER 12 & n.3; SER 186-90.)  During the picket, 

the picket line captain stopped seven vehicles attempting to exit and forced those 

vehicles to wait between one and three minutes, as timed by Aston security 

officers.  (ER 12; SER 188-89.)  No valets were stopped, but valets and bell 

employees would have been able to observe the picket line stopping those vehicles 

from the valet/bell stand in the porte cochere.  (ER 13; SER 139-40, 149-50.) 

E. The January Pickets 

On January 9 and 16, 2016, the Union picked for roughly one hour in the 

morning at the Aston porte cochere’s exit.  (ER 12 & n.3, 13; SER 176-85.)  

During the January 9 picket, the picket line captain stopped one vehicle for 

approximately one minute, as timed by Aston security, and two vehicles exited 

through the entrance because of the picket line.  (ER 13; SER 136-37, 153, 183-

84.)  During the January 16 picket, the picket line captain stopped two vehicles for 

approximately one minute each and at least eight vehicles exited the porte cochere 

through its entrance because of the picket line.  (ER 13; SER 139, 154, 158, 178-

79.)  No valets were stopped on either date, but valets and bell employees would 
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have been able to observe the picket line stopping those vehicles from the 

valet/bell stand.  (ER 13; SER 139-40, 149-50.) 

On January 29, the Union picketed for roughly 1 hour in the afternoon at the 

Aston porte cochere’s entrance and exit, with approximately 60 individuals 

participating.  (ER 12 & n.3; SER 166-75.)  During the January 29 picket, the 

picket line captain at the exit stopped at least seven vehicles driven by valets and 

forced those valets to wait approximately one to two minutes each, as timed by 

Aston security.  (ER 12; SER 122-34, 142-47, 152.)  In addition, the picket line 

captain stopped numerous other vehicles attempting to exit, similarly delaying 

those vehicles one to two minutes each.  (ER 12; SER 152, 169-70.)  As before, 

valets and bell employees would have been able to observe the picket line stopping 

those vehicles from the valet/bell stand.  (ER 13; SER 139-40, 149-50.) 

III. THE BOARD’S CONCLUSIONS AND ORDER 

Based on the foregoing facts, the Board (Chairman Miscimarra and Member 

McFerran; Member Peace, dissenting) found that the Union had violated Section 

8(b)(1)(A) of the Act by blocking or impeding hotel employees, or others while 

employees were present, from entering or exiting the hotel’s property.  (ER 1, 11, 

13.)  The Board’s Order requires the Union to cease and desist from the unfair 

labor practice found and from, in any like or related manner, restraining or 

coercing employees in the exercise of the rights guaranteed by Section 7 of the 
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Act.  Affirmatively, the Order requires the Union to post a remedial notice in 

English, Ilocano, and Tagalog at its offices in Honolulu, Hawaii, and distribute it 

electronically.  In addition, if the Company wishes, the Union must provide a 

sufficient number of signed copies of the notice so that the Company may post 

them at its facility in all places where it customarily posts notices to employees.  

(ER 1.) 

STANDARD OF REVIEW 

The Board bears “primary responsibility for developing and applying 

national labor policy.”  NLRB v. Curtin Matheson Scientific, Inc., 494 U.S. 775, 

786 (1990).  Accord Glendale Assocs., Ltd. v. NLRB, 347 F.3d 1145, 1150 (9th Cir. 

2003) (citing Curtin Matheson).  “So long as the Board’s interpretation [of the Act 

in a case] is ‘rational and consistent’ with the statute, its rulings are afforded 

‘considerable deference.’”  Id. at 1151. 

The Court will uphold the Board’s legal conclusions “as long as they are 

reasonably defensible.”  NLRB v. Int’l Bhd. of Elec. Workers, Local 48, 345 F.3d 

1049, 1054 (9th Cir. 2003).  The Board’s findings of fact are conclusive if 

supported by substantial evidence on the record as a whole.  29 U.S.C. § 160(e); 

Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).  Substantial evidence 

is that which “a reasonable mind might accept as adequate to support a 

conclusion,” and is “more than a mere scintilla, but less than a preponderance.”  
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Local 48, 345 F.3d at 1054-55 (quoting Mayes v. Massanari, 276 F.3d 453, 459 

(9th Cir. 2001)).  As to a factual finding, the “court may not ‘displace the Board’s 

choice between two fairly conflicting views, even though the court would 

justifiably have made a different choice had the matter been before it de novo.’”  

United Nurses Ass’ns of Cal. v. NLRB, 871 F.3d 767, 777 (9th Cir. 2017) (quoting 

Universal Camera, 340 U.S. at 488).  Given the Board’s “special expertise” in the 

field of labor relations, the Court will defer to “reasonable derivative inferences 

drawn by the Board from the credited evidence.”  NLRB v. Carson Cable TV, 795 

F.2d 879, 881 (9th Cir. 1986). 

SUMMARY OF ARGUMENT 

Under the Act, employees have a right to refrain from “any or all” union 

activities, including the right to freely cross a picket line.  In turn, unions cannot 

engage in conduct that would reasonably tend to restrain or coerce employees’ 

exercise of that right.  Here, the Board found that the Union violated the Act by 

blocking or impeding employees, or others while employees were present, from 

entering or exiting the hotel’s porte cochere where its picketing stopped traffic. 

Substantial—and undisputed—evidence supports the Board’s finding that 

the Union “deliberately, repeatedly, and persistently” blocked on-duty valet 

employees and others from crossing its picket line.  Based on the totality of the 

circumstances, the Board reasonably found that the Union’s blocking tended to 
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restrain or coerce employees’ right to refrain from union activity, including freely 

crossing a picket.  The Board’s finding is consistent with precedent that similar 

widespread and repeated picket-line blocking unlawfully restrained or coerced 

employees. 

In finding the unfair labor practice, the Board reasonably rejected various 

claims made by the Union, including that its conduct was de minimis.  The Union 

engaged in widespread and repeated blocking or impeding of employees (and 

others in the presence of employees), the type of conduct the Board previously has 

found unlawful.  The Board explicitly stated, contrary to the Union’s assertion 

here, that it was not applying a per se rule that all blocking or impeding access is 

unlawful.  Instead, the Board emphasized that its finding was based on the specific 

facts of the case and in accordance with relevant precedent. 

The Union incorrectly asserts that various requirements must be met to find 

blocking unlawful.  In doing so, it sets up and knocks down a series of straw-man 

claims—that there must be a “nexus” between its picketing and employees’ rights 

or that a strike, violence, or threats must be present in conjunction with blocking 

for the blocking to be unlawful.  Board law does not require certain factual 

circumstances, as suggested by the Union, in order to find unlawful blocking.  

Although the Union identifies cases with arguably more egregious conduct than 

here, they do not purport to create a categorical floor under which lesser union 
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conduct is not restraining or coercive.  Because substantial evidence supports the 

Board’s finding of restraint or coercion, there is no basis to the Union’s claims that 

the Board exceeded its jurisdiction in finding its conduct unlawful. 

ARGUMENT 

SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S  
FINDING THAT THE UNION VIOLATED SECTION  
8(b)(1)(A) OF THE ACT BY BLOCKING OR IMPEDING  
EMPLOYEES, OR OTHERS WHILE EMPLOYEES  
WERE PRESENT, FROM ENTERING OR EXITING THE  
HOTEL’S PROPERTY 

 
A. A Union Violates Employees’ Right to Refrain from Union 

Activity by Blocking or Impeding Employees, or Others in Their 
Presence, from Crossing a Picket Line 
 

Section 7 of the Act grants employees “the right to self-organization, to 

form, join, or assist labor organizations, to bargain collectively through 

representatives of their own choosing, and to engage in other concerted activities 

for the purpose of collective bargaining or other mutual aid or protection . . . .”  29 

U.S.C. § 157.  At the same time, however, Section 7 guarantees employees “the 

right to refrain from any or all of such activities.”  Id.  Section 8(b)(1)(A) makes it 

“an unfair labor practice for a labor organization or its agents . . . to restrain or 

coerce . . . employees in the exercise of the rights guaranteed in [S]ection 7 . . . .”  

29 U.S.C. § 158(b)(1)(A). 

In accordance with the foregoing, “employees have a statutory right to pass 

through picket lines without physical hindrance,” Sheet Metal Workers Local 19 
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(Delcard Assocs.), 316 NLRB 426, 431 (1995), such as when reporting for or 

departing from work, or in performance of their job duties.  Int’l Bhd. of Elec. 

Workers, Local Union No. 98 (Tri-M Grp., LLC), 350 NLRB 1104, 1104, 1107 

(2007) (employee blocked by picket line while attempting to access dumpster on 

public street), enforced, 317 F. App’x 269 (3rd Cir. 2009); Int’l Union of 

Operating Eng’rs, Local Union No. 17 (Hertz Equip. Rental Corp.), 335 NLRB 

578, 584 (2001) (employees blocked by picket line while attempting to report to, 

and depart from, work).  Where a union blocks or impedes employees from freely 

crossing its picket line, thereby coercing employees into union activity, the Board, 

with court approval, has found that the union interfered with employees’ right to 

refrain from union activity, in violation of Section 8(b)(1)(A).  See, e.g., Dist. 30, 

United Mine Workers v. NLRB, 819 F.2d 651, 655 (6th Cir. 1987) (per curiam); 

NLRB v. Serv. Emps. Int’l Union, Local 254, 535 F.2d 1335, 1337 (1st Cir. 1976); 

Local Union No. 98, 350 NLRB at 1107-08. 

In addition to prohibiting misconduct affecting employees, Section 

8(b)(1)(A) prohibits “misconduct when directed toward nonemployees so long as 

the acts were committed in the presence of employees . . . .”  Local Joint Exec. Bd. 

of Las Vegas (Casino Royale, Inc.), 323 NLRB 148, 159 (1997).  As the Board 

explained in analogous circumstances, although directed at non-employees, such 

union misconduct reasonably tends to coerce employees because “employees 



17 
 
would regard [the misconduct] as an indication of what may befall them if they fail 

to support the [picketing].”  Id. (second alteration in original) (internal quotation 

marks omitted).  Therefore, a union may violate Section 8(b)(1)(A) if, in the 

presence of employees, its picket line blocks or impedes other individuals’ (i.e. 

non-employees’) ingress or egress.  See Shopmen’s Local Union No. 455 (Stokvis 

Multi-Ton Corp.), 243 NLRB 340, 340, 343, 346, 348 (1979) (picketing blocked 

third-party drivers but finding employees would have been present based on time 

of day). 

In determining whether a union has violated Section 8(b)(1)(A), the Board 

employs an objective test.  It examines whether the ostensibly unlawful conduct, 

here blocking or impeding employees from freely crossing a picket line, would 

reasonably tend to restrain, coerce, or intimidate employees in the exercise of their 

Section 7 right to refrain from union activity.  Local 254, 535 F.2d at 1337; Local 

Union No. 98, 350 NLRB at 1107; Metro. Reg’l Council of Phila. & Vicinity, 

United Bhd. of Carpenters & Joiners (Society Hill Towers Owners’ Ass’n), 335 

NLRB 814, 814-15 (2001), enforced, 50 F. App’x 88 (3rd Cir. 2002); Local Joint 

Exec. Bd., 323 NLRB at 159. 

Applying those principles, the Board has found unlawful a range of union 

blocking.  Thus, the Board has found a violation of Section 8(b)(1)(A) where a 

union repeatedly blocked or impeded employees attempting to cross a picket line at 
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their workplace.  See, e.g., Local Union No. 17, 335 NLRB at 583 (during months-

long picket, “numerous occasions” when union blocked employees’ ingress or 

egress).  At the same time, a union may violate Section 8(b)(1)(A) by one instance 

of blocking or impeding a single employee at a picket line.  See, e.g., Local Union 

No. 98, 350 NLRB at 1104 (one employee stopped at picket line during single 

instance of unlawful blocking).  In addition, while blocking or impeding an 

employee at a picket line for a lengthy period of time supports a violation of 

Section 8(b)(1)(A), so may a delay of just a few minutes.  Compare Local Union 

No. 98, 350 NLRB at 1108 (employee blocked for approximately 30 minutes), with 

Metal Polishers, Buffers, Int’l Local 67 (Alco-Cad Nickel Plating Corp.), 200 

NLRB 335, 336 (1972) (employees blocked between 1 and 5 minutes). 

A Board finding that a union’s blocking or impeding of employees 

constitutes a violation of Section 8(b)(1)(A) does not depend on the existence of 

additional unlawful conduct, such as threats or physical violence.  See Local Union 

No. 98, 350 NLRB at 1107 (“the Board has been clear that the mere absence of 

violence is not a defense” to the unfair labor practice); Int’l Local 67, 200 NLRB at 

336 & n.10 (finding violation notwithstanding lack of violence because “absence 

of physical violence does not lessen the restraining effect” of blocking employees).  

A violation of Section 8(b)(1)(A) likewise does not require that the picketing have 

occurred in connection with a strike.  See, e.g., Local Union No. 98, 350 NLRB at 
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1105-08 (finding unfair labor practice notwithstanding absence of strike); Int’l 

Bhd. of Elec. Workers, Local 98 (MCF Servs., Inc.), 342 NLRB 740, 750-52 

(2004) (same), enforced, 251 F. App’x 101 (3rd Cir. 2007).  In sum, “[i]t is well 

settled that picketing which interferes with or blocks the ingress and egress of 

employees and others at a place of employment, or which, in effect, forces 

employees to ‘run a gauntlet,’ is inherently coercive and in contravention of the 

Act.”  NLRB v. United Mine Workers, 429 F.2d 141, 146 (3d Cir. 1970) (citing 

cases). 

B. The Union Violated Section 8(b)(1)(A) by Repeatedly Blocking or 
Impeding Employees, or Others While Employees Were Present, 
from Entering or Exiting the Aston’s Porte Cochere 
 

Substantial evidence supports the Board’s finding (ER 1, 11, 13) that the 

Union violated Section 8(b)(1)(A) by blocking or impeding employees, or others 

while employees were present, from entering or exiting the hotel’s property.  

Specifically, the credited evidence—which the Union does not dispute (see, e.g., 

Br. 13-15, 18-19, 27)—demonstrates that during the October 30, December 7, and 

January 29 incidents, the Union blocked or otherwise impeded at least 11 vehicles 

driven by valets for 1 to 2 minutes each, including one incident where the picket 

line blocked the valet for between 2 and 4 minutes.  (ER 9, 12; SER 29-30, 37-44, 

122-34, 142-47, 152.) 
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In addition, the credited (and similarly undisputed) evidence fully 

establishes that over the course of the 10 dates discussed above (see pp. 6-11), the 

Union blocked or otherwise impeded at least 44 vehicles driven by non-employees, 

such as guests or taxi drivers, for between 1 and 4 minutes.  (ER 7-9, 12-13; SER 

18-20, 22, 28, 83-84, 88-90, 95, 104-05, 119, 136-37, 139, 152-54, 158, 169-70, 

178-79, 183-84, 186-90.)  As the Board found, valets and bell employees would 

have been able to observe the Union picket line blocking and impeding vehicles 

driven by non-employees at the porte cochere’s exit.  (ER 6, 13; SER 36, 139-40, 

149-50.) 

The evidence also supports the Board’s finding that the picket line caused 

other adverse effects on operations that valets and bell employees would have been 

able to observe.  (ER 6, 13; SER 36, 139-40, 149-50.)  Thus, on several occasions 

numerous guests, and at least one valet, drove vehicles out the entrance because of 

the delays caused by the picket line at its exit.  (ER 8-9, 13; SER 25-27, 83-84, 89, 

99, 119, 136-37, 153-54, 178-79, 183-84.)  By delaying vehicles from entering the 

porte cochere, the picket line also caused traffic to back up on Paoakalani Avenue.  

(ER 7; SER 19.) 

Based on the foregoing evidence, the Board found (ER 13; see also id. at 10) 

that the Union had “deliberately, repeatedly, and persistently blocked numerous 

vehicles” driven by employees for several minutes at a time, and “engaged in 
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similar conduct” by “temporarily blocking numerous vehicles in the presence or 

view of the hotel valet and bell employees.”  Accordingly, the Board found (ER 

10; see also id. at 13) that under “the totality of the circumstances . . . the Union’s 

picketing activities would reasonably tend to coerce or intimidate employees in the 

exercise . . . of their Section 7 rights,” in violation of Section 8(b)(1)(A). 

That finding is, as the Board reasoned (ER 1 n.2, 10, 13), consistent with the 

aforementioned principles and relevant precedent as well as additional cases 

involving repeated blocking ranging from less than a minute to more than a half 

hour.  Thus, for instance, the Board, with court approval, found that a union 

violated Section 8(b)(1)(A) where on five days it blocked numerous employee-

driven vehicles, some with multiple employees inside, from entering one jobsite, 

blocked two employee-driven vehicles from entering a second jobsite, and blocked 

one employee-driven vehicle from entering a third jobsite.  Local 19, 316 NLRB at 

426-27, 430-33, 435-36, enforced in relevant part, 154 F.3d 137 (3d Cir. 1998).3  

Because of the union’s conduct, employees waited at the picket line from 

approximately thirty seconds to three to five minutes.  Id.  Similarly, the Board 

found a violation where, during a months-long picket, on “numerous occasions” 

3  Although the Third Circuit granted the union’s petition for review based on its 
rejection of the Board’s application of a joint venture theory of liability, the court 
expressly “affirm[ed] the Board’s conclusion that the [u]nion itself committed 
unfair labor practices at the [three] job sites.”  NLRB v. Sheet Metal Workers’ Int’l 
Ass’n, Local Union No. 19, 154 F.3d 137, 139 n.3 (3d Cir. 1998). 
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the union blocked the ingress or egress of vehicles driven by employees, employer 

officials, and third parties, for periods ranging from 5 to 7 minutes up to 30 to 45 

minutes.  Local Union No. 17, 335 NLRB at 582-84. 

In finding that the Union violated Section 8(b)(1)(A), the Board reasonably 

rejected (ER 10, 13) the Union’s assertion (Br. 29, 38, 42-43, 51, 54, 56, 59, 67) 

that its conduct did not amount to unlawful restraint or coercion because any 

blocking was “brief and merely inconvenienced vehicles” (ER 10) and was “minor 

or de minimis” (ER 13).  Factually, the credited—and uncontroverted—evidence 

establishes that over the course of several months the Union, through its picket 

line, “repeatedly” (ER 10) blocked or otherwise impeded vehicles for between one 

and four minutes.  As just shown, the Board has found that similar widespread and 

repeated blocking constitutes a violation of Section 8(b)(1)(A) by coercing 

employees into union activity, in contravention of their Section 7 right to refrain 

from it.  In any event, as the Board further observed (ER 1 n.2, 10, 13), under 

established Board law a union need not engage in recurring or especially lengthy 

blocking conduct in order to violate Section 8(b)(1)(A).  See, e.g., Local Union No. 

98, 350 NLRB at 1104 (single instance where employee blocked at picket line for 

30 minutes); Local 98, 342 NLRB at 740-41, 751-52 (single instance where 

employee blocked for 15-30 minutes); Local 19, 316 NLRB at 436 (at “Stong” 

jobsite, single instance where employee and apprentice blocked at picket for four 
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minutes); Int’l Local 67, 200 NLRB at 336, 399-400 (two employees blocked two 

to three minutes, one employee blocked three to five minutes). 

In rejecting the Union’s de minimis argument, the Board reasonably found 

(ER 1 n.2, 10 & n.64, 13) cases relied on by the Union (see Br. 38-41, 50, 59) 

distinguishable.  As the Board explained, “the relatively few ‘haphazard’ and/or 

isolated attempts to temporarily block ingress or egress” in those cases “did not 

rise to the level of” unlawful restraint or coercion under Section 8(b)(1)(A).  (ER 

13.)  Thus, there was no unlawful restraint or coercion where picketers on a 

sidewalk briefly stopped a total of three employees walking to work, two chairs 

were placed alongside one of two driveways into the employer’s facility but the 

driveways remained open, and a total of three third-party trucks temporarily were 

prevented from entering or leaving the facility.  Serv. Emps. Int’l Union Local 50 

(Evergreen Nursing Home & Rehab. Ctr., Inc.), 198 NLRB 10, 10-13 (1972).  As 

the Board reasoned in that case, the union’s “haphazard efforts” at the driveways 

and “obstructive capers” on the sidewalk did not amount to “effective” blocking 

under the totality of the circumstances.  Id. at 12.  Similarly, the “evidence [fell] 

short” of restraint or coercion where, despite months of picketing, there were only 

two dates on which vehicles were “delayed briefly,” affecting a total of three 

employees and one foreman.  Hendricks-Miller Typographic Co., 240 NLRB 1082, 

1082, 1098-99 (1979).  Those facts, the Board explained, bore “a closer 
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resemblance” to its decision in Local 50 finding no violation than to cases finding 

a violation.  Id. at 1099.  Accordingly, notwithstanding the Union’s (Br. 38, 42) 

assertion that it, too, merely engaged in “run-of-the-mill” picketing, the Board 

reasonably found those cases factually distinguishable from the present case, where 

the Union engaged in widespread and repeated blocking of numerous employee-

driven vehicles and others while employees were present. 

Moreover, the Board also reasonably rejected (ER 10) the Union’s assertion 

that “no employee’s rights were restrained since its pickets were not directed at 

non-striking employees.”4  That assertion is misplaced because the relevant inquiry 

is whether the Union’s conduct adversely affected employees’ Section 7 rights; 

that it was “directed at” someone else is beside the point.  As foregoing evidence 

thoroughly establishes, “the valet employees were directly affected by and 

prevented from entering/exiting the Hotel due to [the Union’s] pickets.”  (ER 10.)  

Under accepted Board law, these facts—employees prevented from freely crossing 

a picket line—establish the violation because the valets were coerced into union 

4  Although, as the Union points out (Br. 52-53), one of the administrative law 
judges mistakenly referred to “non-striking” employees (ER 10), it is limited to a 
single page of the decision, which otherwise makes clear that there was no strike.  
(See, e.g., ER 1 n.2.)  In any event, that errant description does not affect the 
Board’s analysis because employees’ Section 7 rights encompass refraining from 
“any or all” union activities, such as picketing, notwithstanding the Union’s 
fixation on picketing during strikes (see, e.g., Br. 28, 32-34, 41-42, 48, 52-53) and 
its attempt to narrow Section 7 to protect only employees’ “right to refrain from 
striking” (Br. 33). 
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activity, in contravention of their Section 7 right to refrain from it.   See supra 15-

16.  Although, as the Union argues (Br. 44-46), some valets responded positively 

to the picket by smiling or giving the “shaka” sign,5 the Board found (ER 10) that 

“does not negate the fact that those employees were blocked from entering/exiting” 

the porte cochere where they worked.  That finding is consistent with the Board’s 

governing standard for Section 8(b)(1)(A) violations generally—specific 

employees’ reactions or feelings are not relevant where, as here, the legal standard 

for evaluating the Union’s conduct is objective, not subjective.6  See supra 17. 

In addition, the Board found (ER 10) that the other undisputed evidence in 

the case further undermined the Union’s blanket claim that employees remained 

unrestrained and uncoerced by its picketing.  Specifically, as discussed, the pickets 

were loud, included bullhorns, shouting, and chanting, and featured picket signs, 

and the police were called to control the crowd and noise as well as to protect 

working employees.  See supra 5-9.  Thus, “it is certainly reasonable to conclude 

that non-striking employees would have seen/heard the commotion of the Union’s 

protests and redirected themselves away from the front of the [h]otel.”  (ER 10.)  

While the Union argues (Br. 51-53) that this was speculation, under the Board’s 

5  “Shaka” is a hand gesture that is used in Hawaii as a friendly greeting.  (ER 9; 
ER 88-89, SER 54, 148.) 
6  The Union acknowledges as much, though it claims that the Board “should” 
consider such evidence.  See Br. 44 (“evidence of the subjective reactions of . . . 
employees is not dispositive or even necessary”). 
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objective test, whether employees actually redirected themselves is not germane.  

Moreover, the Board’s reasonable inference is supported by evidence showing that 

the recurring pickets caused commotions often necessitating a police presence, 

employees watched the scenes from inside the hotel (SER 73), and a valet exited 

the porte cochere via its entrance to avoid the picket line at the exit (ER 9; SER 32, 

83-84).  See Carson Cable TV, 795 F.2d at 881 (Board permitted to draw 

“reasonable derivative inferences”). 

There is also no merit to the Union’s repeated assertion (Br. 54-68) that the 

Board created or applied a “per se rule” that any blocking or impeding is coercive.  

As the Board expressly stated in rejecting that claim (ER 1 n.2), it “do[es] not 

conclude that any picket line blockage is a per se violation regardless of duration.”  

(Id. (internal quotation marks omitted).)  Instead, based on its review of the record 

evidence and the relevant law, the Board found that “under the particular 

circumstances of this case, the [Union’s] conduct was reasonably calculated to 

coerce” employees’ right to refrain from union activity.  (Id.)  Thus, unlike cases 

where there was insufficient evidence to find unlawful coercion, “[h]ere, 

conversely, the [Union] picketed at least 10 different times over many months, and 
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any valet employee who attempted to cross the picket line was delayed for several 

minutes.”7  (Id.) 

C. There Is No Merit to the Union’s Remaining Legal Claims that a 
Nexus and Specific Factual Circumstances Are Required to 
Establish a Violation of 8(b)(1)(A) 
 

Established, court-approved, principles governing the Board’s analysis of 

Section 8(b)(1)(A) violations, and the cases applying them, dispose of the Union’s 

remaining claims.  As demonstrated, the test for determining whether a union 

violated Section 8(b)(1)(A) is objective, asking whether the conduct would 

reasonably tend to restrain or coerce employees in violation of their Section 7 right 

to refrain from “any or all” union activities.8  See supra 17.  As applied here, the 

7  To the extent the Union suggests (Br. 56) that the Board erred in finding further 
unlawful conduct where employees would have witnessed non-employees being 
blocked or impeded by the picket line, on-point precedent plainly provides that 
union misconduct directed at non-employees, but observed by employees, 
reasonably tends to coerce employees.  See supra 16-17. 
8  The Union claims (Br. 63-65) that the Board treats union activity differently than 
employer activity when analyzing alleged violations of Section 8(b)(1)(A) as 
opposed to Section 8(a)(1), which restricts employer activity.  Because the Union 
failed to raise that claim in its exceptions to the Board (see SER 192-94), the Court 
lacks jurisdiction to consider it.  See 29 U.S.C. § 160(e) (“No objection that has not 
been urged before the Board, its member, agent, or agency, shall be considered by 
the court”); NLRB v. Legacy Health Sys., 662 F.3d 1124, 1126 (9th Cir. 2011) 
(citing § 160(e)).  In any event, the question under both provisions is whether the 
conduct reasonably tends to restrain or coerce employees in the exercise of their 
Section 7 rights.  See, e.g., Winkle Bus Co., 347 NLRB 1203, 1219 (2006) (a 
question constitutes unlawful interrogation in violation of Section 8(a)(1) if it 
“reasonably tends to interfere with, restrain, or coerce employees in the exercise of 
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right to refrain from union activity encompasses freely crossing a picket line and 

continuing to work. 

Accordingly, the Union’s many arguments fail because it claims—

incorrectly—that certain requirements for establishing a violation of Section 

8(b)(1)(A) are unmet.  Specifically, extant Board law does not, as the Union 

repeatedly posits (Br. 31-32, 44, 50, 56-58, 65, 67), require “proof” of “an 

unmistakable nexus” (Br. 57) between a union’s picketing and its “antagonism” 

toward employees’ Section 7 right to refrain from union activity and freely cross a 

picket line.  In support of that proposition, the Union solely relies (Br. 31-32, 57) 

on the legally distinguishable Laborers Local 806, 295 NLRB 941 (1989).  In that 

case, the Board required a “nexus” in order to find the respondent union itself 

responsible for the misconduct of a non-agent member, who had physically 

assaulted another member involved in dissident activity.  Id. at 962. 

Those agency-type principles are plainly not at issue here.  Instead, Section 

8(b)(1)(A) broadly—and by its express terms—prohibits union conduct that 

“restrain[s] or coerce[s]” employees in the exercise of their Section 7 rights.9  

Consistent with the statute’s proscription, and as discussed above (p. 17), the 

their Section 7 rights”).  The Union does not appear to dispute (Br. 63-65) that 
relevant standard, only its application (and the adverse outcome) here. 
9  There is, therefore, no basis for its claim (Br. 32) that the “need to find a nexus is 
inherent in the statutory language of Section 8(b)(1)(A) . . . .” 
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Board examines whether, objectively, a union’s challenged conduct would 

reasonably tend to restrain or coerce.  Moreover, notwithstanding the Union’s 

contentions (Br. 31, 57) regarding the necessity of proving its “antagonism” 

towards employees exercising their Section 7 rights, Board case law—including 

the decision the Union cites (Br. 31)10—makes plain that a union’s intent to coerce 

is “not essential to finding an 8(b)(1)(A) violation.”  Local Joint Exec. Bd., 323 

NLRB at 148. 

Relying on its mistaken legal premise that a “nexus” is required (Br. 32), the 

Union incorrectly argues that “[p]icketing-related delays violate Section 8(b)(1)(A) 

only” when certain factual circumstances exist.  The Union first claims (Br. 32-36, 

42-43) that because its picketing occurred outside of a strike and without other 

misconduct, such as threats or violence, the Board’s unfair-labor-practice finding 

cannot stand.  Board precedent, however, plainly does not require either a strike or 

additional misconduct in order to find that a union violated Section 8(b)(1)(A) by 

blocking or impeding of employees from freely crossing a picket line, see supra 

18-19, which the Union itself acknowledges (see Br. 32, 35 (“most” and “many” 

cases involve those facts)). 

10  The Union cites (Br. 31) a footnote in the administrative law judge’s portion of 
Local Joint Executive Board, where the judge relied on Laborers Local 806. 
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The Union next claims (Br. 36-38, 42-43) that its picketing was not violative 

of Section 8(b)(1)(A) because picketing runs afoul of that section where it either 

(Br. 36) “singled out” employees based on their views or (Br. 38) “entirely 

prevented” employees from working.  Once again, Board precedent demonstrates 

that a union may unlawfully block or impede employees regardless of whether it 

targeted specific employees or completely prevented employees from performing 

their duties.  See, e.g., Local Union No. 17, 335 NLRB at 583 (during months-long 

picket, union unlawfully blocked or impeded numerous employees at worksite, 

none of whom were singled-out); Int’l Local 67, 200 NLRB at 336 (finding unfair 

labor practice where employees blocked between 1 and 5 minutes). 

Moreover, although the Union claims (Br. 50-51) that the “calculated and 

recurring” nature of its picketing is immaterial, the Board has found that such a 

pattern and practice supports a violation.  See Local 19, 316 NLRB at 436, 439 

(discussing “pattern” of unlawful picketing).  In addition, despite its contention 

(Br. 43), a violation of Section 8(b)(1)(A) for blocking or impeding employees is 

not limited to situations where employees were reporting to, or leaving from, work.  

See, e.g., Local Union No. 98, 350 NLRB at 1104, 1107 (on-duty employee 

blocked while performing task); Local 98, 342 NLRB at 740-41, 751-52 (same). 

More broadly, in making its arguments the Union cites (Br. 32-38) some 

cases where unions arguably committed “worse” acts than it did, but they do not 
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compel a finding that its conduct here was non-coercive or non-restraining.  

Simply stated, those cases do not purport to create a categorical floor under which 

lesser union conduct is not coercive or restraining, and Board counsel are unaware 

of such a case.  Given the established Board law in this area and the uncontested 

evidence, the Union’s blanket assertion (Br. 44) that “[n]othing about the actions 

of the . . . picketers bore any connection to the Section 7 rights of the valet 

employees” falls far short.  Accordingly, the absence of those facts emphasized by 

the Union does not undermine the Board’s present finding.11 

Furthermore, the Union makes a plethora of misplaced claims (Br. 60-63, 

65-67)—including that the Board exceeded its jurisdiction (Br. 60, 62-63) and 

otherwise interfered with the parties’ “economic weapons” (Br. 60, 62, 66).  As the 

Union acknowledges, however, the Board properly finds a violation of 8(b)(1)(A) 

where “a union’s conduct would have a reasonable tendency to restrain or coerce 

employees in the exercise of statutory rights.”  (Br. 65-66 (internal quotation marks 

omitted).)  Thus, the Union’s arguments ultimately circle back to the same 

11  Focusing on those facts, the Union claims (Br. 41) that there is “not a single” 
prior Board decision with identical facts to those here.  However, the relevant 
conduct the Union engaged in—repeatedly picketing so as to block and impede 
employees—is precisely the type of conduct the Board has found violates 
8(b)(1)(A) because it reasonably tends to restrain or coerce employees.  See Local 
19, 316 NLRB at 426-27, 430-33, 435-36 (finding violation where union 
repeatedly blocked numerous employee-driven vehicles at several jobsites from 
approximately thirty seconds to three to five minutes); see also Local Union No. 
17, 335 NLRB at 583; Int’l Local 67, 200 NLRB at 336. 
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question of whether it coerced or restrained employees’ rights.  As demonstrated, 

the Board found that it did after reviewing the totality of the circumstances and 

determining that the Union had “deliberately, repeatedly, and persistently” blocked 

and impeded employees (and others) from freely crossing its picket line while 

attempting to enter or exit the Aston’s porte cochere.  That finding is based on 

substantial, credited evidence—which the Union does not dispute—and consistent 

with Board law. 

Finally, even if the Union’s picketing is characterized as “peaceful” (Br. 1), 

it was unlawful.  As discussed, the Act is not limited to prohibiting only violent or 

threatening conduct.12  In accordance with that proscription, and exercising its role 

as the agency charged with setting national labor policy, the Board has determined 

that blocking or impeding employees (or others, if employees are present) violates 

Section 8(b)(1)(A) where it would reasonably tend to restrain or coerce employees’ 

Section 7 right to refrain from union activity.  The Court should defer to the 

Board’s interpretation of the Act and that established policy choice.  See supra 12.  

12  In passing, the Union asserts (Br. 53) that the judge “penalize[d] 
constitutionally-protected speech.”  To the extent that argument is not waived, 
Halicki Films, LLC v. Sanderson Sales & Mktg., 547 F.3d 1213, 1229 (9th Cir. 
2008) (arguments made in passing are waived), the Board rejected (ER 10 n.66) 
the Union’s First Amendment affirmative defense because its conduct, not its 
speech, was the basis of the unfair labor practice. 
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CONCLUSION 

For the foregoing reasons, the Board respectfully requests that the Court 

enter a judgment denying the petition for review and enforcing the Board’s Order 

in full. 

STATEMENT OF RELATED CASES 

Pursuant to Ninth Circuit Rule 28-2.6, Board counsel are unaware of any 

related cases pending in this Court. 

/s/ Usha Dheenan                     
USHA DHEENAN 
Supervisory Attorney 
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Washington, DC 20570 
(202) 273-2948 
(202) 273-0016 

PETER B. ROBB 
General Counsel 
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Relevant provisions of the National Labor Relations Act,  
29 U.S.C. §§ 151-69: 

 
Sec. 7 [Sec. 157]  Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to the extent that such right may 
be affected by an agreement requiring membership in a labor organization as a 
condition of employment as authorized in section 8(a)(3) [section 158(a)(3) of this 
title]. 
 

*** 
 
Sec. 8(a) [Sec. 158(a)] [Unfair labor practices by employer]  It shall be an unfair 
labor practice for an employer-- 
 
(1)  to interfere with, restrain, or coerce employees in the exercise of the rights 
guaranteed in section 7 [section 157 of this title]; 
 

*** 
 
Sec. 8(b) [Sec. 158(b)] [Unfair labor practices by labor organization]  It shall be an 
unfair labor practice for a labor organization or its agents -- 
 
(1)  to restrain or coerce (A) employees in the exercise of the rights guaranteed in 
section 7 [section 157 of this title] . . . . 
 

*** 
 
Sec. 10 [Sec. 160] 
 
(a) [Powers of Board generally]  The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice (listed in section 
8 [section 158 of this title]) affecting commerce.  This power shall not be affected 
by any other means of adjustment or prevention that has been or may be 
established by agreement, law, or otherwise: Provided, That the Board is 
empowered by agreement with any agency of any State or Territory to cede to such 
agency jurisdiction over any cases in any industry (other than mining, 
manufacturing, communications, and transportation except where predominately 
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local in character) even though such cases may involve labor disputes affecting 
commerce, unless the provision of the State or Territorial statute applicable to the 
determination of such cases by such agency is inconsistent with the corresponding 
provision of this Act [subchapter] or has received a construction inconsistent 
therewith. 

 
*** 

 
(e) [Petition to court for enforcement of order; proceedings; review of judgment]  
The Board shall have power to petition any court of appeals of the United States, 
or if all the courts of appeals to which application may be made are in vacation, 
any district court of the United States, within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein such person 
resides or transacts business, for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall file in the court the record in the 
proceeding, as provided in section 2112 of title 28, United States Code [section 
2112 of title 28]. Upon the filing of such petition, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have jurisdiction of the 
proceeding and of the question determined therein, and shall have power to grant 
such temporary relief or restraining order as it deems just and proper, and to make 
and enter a decree enforcing, modifying and enforcing as so modified, or setting 
aside in whole or in part the order of the Board. No objection that has not been 
urged before the Board, its member, agent, or agency, shall be considered by the 
court, unless the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board with respect to questions 
of fact if supported by substantial evidence on the record considered as a whole 
shall be conclusive. If either party shall apply to the court for leave to adduce 
additional evidence and shall show to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds for the 
failure to adduce such evidence in the hearing before the Board, its member, agent, 
or agency, the court may order such additional evidence to be taken before the 
Board, its member, agent, or agency, and to be made a part of the record. The 
Board may modify its findings as to the facts, or make new findings, by reason of 
additional evidence so taken and filed, and it shall file such modified or new 
findings, which findings with respect to question of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive, and shall file its 
recommendations, if any, for the modification or setting aside of its original order. 
Upon the filing of the record with it the jurisdiction of the court shall be exclusive 
and its judgment and decree shall be final, except that the same shall be subject to 
review by the appropriate United States court of appeals if application was made to 
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the district court as hereinabove provided, and by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in section 1254 of title 28. 
 
 (f) [Review of final order of Board on petition to court] Any person aggrieved by 
a final order of the Board granting or denying in whole or in part the relief sought 
may obtain a review of such order in any United States court of appeals in the 
circuit wherein the unfair labor practice in question was alleged to have been 
engaged in or wherein such person resides or transacts business, or in the United 
States Court of Appeals for the District of Columbia, by filing in such court a 
written petition praying that the order of the Board be modified or set aside. A 
copy of such petition shall be forthwith transmitted by the clerk of the court to the 
Board, and thereupon the aggrieved party shall file in the court the record in the 
proceeding, certified by the Board, as provided in section 2112 of title 28, United 
States Code [section 2112 of title 28]. Upon the filing of such petition, the court 
shall proceed in the same manner as in the case of an application by the Board 
under subsection (e) of this section, and shall have the same jurisdiction to grant to 
the Board such temporary relief or restraining order as it deems just and proper, 
and in like manner to make and enter a decree enforcing, modifying and enforcing 
as so modified, or setting aside in whole or in part the order of the Board; the 
findings of the Board with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall in like manner be conclusive. 
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STATEMENT OF JURISDICTION 
 
 This case is before the Court on the petition of Dolgencorp, LLC (“the 

Company”) to review, and the cross-application of the National Labor Relations 

Board (“the Board”) to enforce, a Board Decision and Order issued against the 
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Company on December 11, 2018, and reported at 367 NLRB No. 48.  (A. 1-3.)1  

The Board found that the Company unlawfully refused to bargain with the United 

Food and Commercial Workers, Local 655 (“the Union”), which the Board has 

certified as the bargaining representative of a unit of sales associates at the 

Company’s Auxvasse, Missouri retail store.  

 The Board had subject matter jurisdiction under Section 10(a) of the 

National Labor Relations Act (“the Act”), 29 U.S.C. § 160(a), which empowers the 

Board to prevent unfair labor practices affecting commerce.  The Court has 

jurisdiction pursuant to Section 10(e) and (f) of the Act, 29 U.S.C. § 160(e) and (f), 

and venue is proper because the Company transacts business in Missouri.  The 

Board’s Order is final, and the Company’s petition and the Board’s cross-

application were timely because the Act places no time limitation on the initiation 

of review or enforcement proceedings.     

Because the Board’s Order is based, in part, on findings made in an 

underlying representation (election) proceeding (Board Case No. 14-RC-209845), 

the record in that proceeding is part of the record before this Court, pursuant to 

Section 9(d) of the Act, 29 U.S.C. § 159(d).  See Boire v. Greyhound Corp., 376 

                                                 
1  Record references in this brief are to the Joint Appendix (“A.”).  References 
preceding a semicolon are to the Board’s findings; those following are to the 
supporting evidence.  “Br.” references are to the Company’s opening brief.     
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U.S. 473, 477, 479 (1964).  Section 9(d) does not give the Court general authority 

over the representation proceeding, but authorizes review of the Board’s actions in 

that proceeding for the limited purpose of deciding whether to “enforc[e], 

modify[], or set[] aside in whole or in part the [unfair-labor-practice] order of the 

Board . . . .”  29 U.S.C. § 159(d).  The Board retains authority under Section 9(c) 

of the Act, 29 U.S.C. § 159(c), to resume processing the representation case in a 

manner consistent with the ruling of the Court.  See Freund Baking Co., 330 

NLRB 17, 17 n.3 (1999) (citing cases). 

STATEMENT OF THE ISSUE  

 The ultimate issue is whether substantial evidence supports the Board’s 

finding that the Company violated Section 8(a)(5) and (1) of the Act, 29 U.S.C. 

§ 158(a)(5), (1), by refusing to recognize and bargain with the Union.  The 

dispositive underlying issue is whether the Board reasonably overruled the 

Company’s election objections and certified the Union as the bargaining 

representative of a unit of company employees.  

Millard Processing Servs., Inc. v. NLRB, 2 F.3d 258 (8th Cir. 1993) 
Beaird-Poulan Div., Emerson Elec. Co. v. NLRB, 649 F.2d 589 (8th Cir. 1981) 
Corner Furniture Discount Ctr., 339 NLRB 1122 (2003) 
Ideal Elec. & Mfg. Co., 134 NLRB 1275 (1961) 
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STATEMENT OF THE CASE 

The Board found that the Company violated Section 8(a)(5) and (1) of the 

Act by refusing to recognize and bargain with the Union as the exclusive 

bargaining representative of the sales associates at its retail store in Auxvasse, 

Missouri.  The Company admits its refusal but claims that the Board erred in 

overruling its election objections and certifying the Union as bargaining 

representative.  (Br. 14.)  In the objections before the Court, the Company alleged 

that an employee unlawfully threatened to slash the tires of coworkers who did not 

vote in favor of the Union and offered a coworker $100 as an inducement to vote 

in favor of the Union.  The Board’s findings, the procedural history of the 

representation and unfair-labor-practice cases, and the Board’s conclusions and 

Order, are set forth below.  

I. PROCEDURAL HISTORY 
 
A. The Representation (Election) Proceeding 

 
The Company is engaged in the retail sale of food, snacks, health and beauty 

aids, cleaning supplies, family apparel, housewares, and seasonal items.  (A. 1; 9, 

405.)  Its Auxvasse, Missouri store employs 6 sales associates.  (A. 121; 58, 135.) 

In early November 2017, Adam Price, a part-time lead sales associate at the 

Auxvasse store, became dissatisfied when the Company decreased his, and three 

coworkers, work hours.  (A. 326-27).  Because of his dissatisfaction, he contacted 



 
 

 5 

the Union’s organizing director, Billy Myers, who advised Price to gauge interest 

in unionization among his coworkers.  (A. 235-36, 306-07, 325-27.)  Over the next 

few days, Price spoke with the three coworkers whose hours had been reduced 

about the possibility of unionization.  (A. 325-27.)    

On November 14, 2017, after Myers met briefly with employees to solicit 

signatures on union-authorization cards, the Union filed an election petition, 

seeking to represent a unit of sales associates employed at the Company’s 

Auxvasse store.  (A. 2, 118-19; 157.)  The parties reached a Stipulated Election 

Agreement, which was approved by the Board’s Region 14 on November 24.  (A. 

118; 405-07.)  An election was conducted on December 8, and the Union prevailed 

by a 4-2 vote.  (A. 118; 404-07.)  

Based on complaints of coercion from two unit employees, the Company 

filed objections to the election alleging that, prior to the election, Price and/or 

Myers had threatened employees, made false and deceptive statements to 

employees, engaged in impermissible electioneering, and improperly interfered 

with the election by creating an atmosphere of fear and coercion.  (A. 119; 191-93, 

399-402.)  The Acting Regional Director ordered that a hearing be conducted 

regarding the Company’s objections, and a hearing was held on January 3, 2018.  

The Acting Regional Director subsequently reopened the record in response to an 



 
 

 6 

allegation by the Company of witness tampering at the January 3 hearing, and a 

second hearing was held on February 1 to explore that allegation.  (A. 119.) 

The Hearing Officer issued his report on February 8, in which he 

recommended rejecting all the Company’s objections.  (A. 118-34.)  On March 23, 

the Acting Regional Director adopted the Hearing Officer’s recommendations and 

issued a Decision and Certification of Representation, designating the Union as the 

exclusive bargaining representative of the Company’s Auxvasse sales associates.  

(A. 75-83.)  The Company filed a request for review of that Decision and 

Certification, which the Board denied on June 21.  (A. 13, 15-76.)   

B. The Unfair-Labor-Practice (Failure-to-Bargain) Proceeding 
 

Following the Union’s certification, the Company refused the Union’s 

requests to bargain.  (A. 5, 10-11.)  Based on a charge filed by the Union, the 

General Counsel issued a complaint alleging that the Company had unlawfully 

refused to recognize and bargain with the Union.  (A. 9-12.)  Thereafter, the 

General Counsel filed a motion for summary judgment, and the Board issued a 

Notice to Show Cause why the Board should not grant that motion.  (A. 1.)   

II. THE BOARD’S CONCLUSIONS AND ORDER 

On December 11, 2018, the Board (Members McFerran, Kaplan, and 

Emanuel) issued its Decision and Order, granting the General Counsel’s motion for 

summary judgment and finding that the Company’s refusal to recognize and 
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bargain with the Union violated Section 8(a)(5) and (1) of the Act.  (A. 1-3.)  The 

Board concluded that all representation issues raised by the Company in the unfair-

labor-practice proceeding were, or could have been, litigated in the underlying 

representation proceeding, and that the Company neither offered to adduce at a 

hearing any newly discovered or previously unavailable evidence, nor alleged the 

existence of any special circumstances that would require the Board to reexamine 

its decision in the representation proceeding.  (A. 1.)  

To remedy the unfair labor practice found, the Board’s Order requires the 

Company to cease and desist from refusing to recognize and bargain with the 

Union or, in any like or related manner, interfering with, restraining, or coercing 

employees in the exercise of the rights guaranteed them by Section 7 of the Act, 29 

U.S.C. § 157.  (A. 2.)  Affirmatively, the Board directed the Company to bargain 

with the Union upon request and, if an understanding is reached, to embody that 

understanding in a signed agreement.  It further ordered the Company to post a 

remedial notice.  (A. 2.)   

SUMMARY OF ARGUMENT  

Substantial evidence supports the Board’s finding that the Company violated 

Section 8(a)(5) and (1) of the Act by refusing to recognize or bargain with its 

employees’ duly certified Union.  The Company admittedly refused to recognize 

and bargain to challenge the Board’s certification of the Union.  That challenge, 
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however, fails because in the underlying representation proceeding, the Board 

reasonably concluded that the Company failed to meet the heavy burden necessary 

to overturn the employees’ vote for union representation.  It pursues only two of its 

objections before the Court and each is without merit.   

First, the Company failed to demonstrate that a threat allegedly made by 

employee Adam Price, even assuming it occurred, happened within the “critical 

period” between the representation petition and the election.  The Board thus 

overruled the Company’s objection based on its long-standing, court-approved 

rule, pursuant to which pre-petition conduct is generally insufficient to warrant 

setting aside an election.  The Company’s challenges to the factual finding that any 

threat, if made, was outside the critical period fail because that finding was based 

on well-founded credibility determinations, and the Company cannot meet the high 

bar for rejecting such determinations by the factfinder.  In addition, the Court does 

not have jurisdiction to consider the Company’s challenges to the Board’s critical-

period rule and application of that rule in this case, which were never presented to 

the Board.  The rule is, in any event, a reasonable exercise of the Board’s expertise 

and role in managing representation elections, and the rare cases finding 

exceptions to the rule are materially distinguishable.  

Second, the Company also failed to prove that an offer of cash made by 

Price to coworker Joanna Durlin constituted objectionable conduct.  To start, the 
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Board reasonably found that the more stringent standard applicable to assessing 

alleged pre-election misconduct by third parties applied to this objection because 

the Company fell far short of demonstrating that Price was an agent of the Union.  

Establishing agency requires a showing that the Union engaged in conduct that 

would have reasonably led others to believe Price was its agent.  The Company 

erroneously focuses on the conduct of Price himself, which cannot establish 

agency and, in any event, shows at most that he was an ardent union supporter who 

invited the Union to organize the Auxvasse sales associates—not a union agent.  

The Board further reasonably rejected the Company’s allegation that Price offered 

Durlin money in exchange for her vote.  The credited testimony amply 

demonstrates that Price’s offer was unconditional, not linked to Durlin’s union 

support or vote, and thus unobjectionable.  Once again, the Company’s challenge 

to that finding relies on successfully disputing the factfinder’s credibility 

determinations and it fails to do so.  And, finally, the Company’s reliance on cases 

where unions or union agents offered benefits before elections, or where benefits 

were explicitly offered in exchange for union support, are all materially 

distinguishable from the unconditional, third-party offer at issue here.     
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STANDARD OF REVIEW 

To the extent the Board’s decision turns on its factual findings, those 

findings are to be treated as conclusive if supported by substantial evidence on the 

record as a whole.  29 U.S.C. § 160(e); see Universal Camera Corp. v. NLRB, 340 

U.S. 474, 493 (1951); NLRB v. MDI Commercial Servs., 175 F.3d 621, 625 (8th 

Cir. 1999).  As a result, this Court will not “displace the Board’s choice between 

two fairly conflicting views” in a particular case, “even though the court would 

justifiably have made a different choice had the matters been before it de novo.”  

NLRB v. Metal Container Corp., 660 F.2d 1309, 1313 (8th Cir. 1981).  Rather, the 

Board’s decision “may be supported by substantial evidence even though a 

plausible alternative interpretation of the evidence would support a contrary view.”  

Allied Mech. Servs., Inc. v. NLRB, 668 F.3d 758, 771 (D.C. Cir. 2012) (quotation 

marks and citation omitted).   

Of particular relevance in this case, determinations of witness credibility are 

“within the sound discretion of the trier of facts and should be reversed only in 

extraordinary circumstances.”  Porta-King Bldg. Sys. v. NLRB, 14 F.3d 1258, 1262 

(8th Cir. 1994) (citation and internal quotation marks omitted).  Accordingly, the 

Court will not overturn the Board’s credibility determinations “unless they shock 

the conscience.”  NLRB v. RELCO Locomotives, 734 F.3d 764, 787 (8th Cir. 

2013). 
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ARGUMENT 

SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S FINDING THAT 
THE COMPANY VIOLATED SECTION 8(a)(5) AND (1) OF THE ACT BY 
REFUSING TO RECOGNIZE AND BARGAIN WITH THE UNION  

 
Section 7 of the Act grants employees the right to choose a representative 

and to have that representative bargain with their employer on their behalf.  29 

U.S.C. §157.  Employers have a corresponding duty to recognize and bargain with 

their employees’ chosen representative and refusal to do so violates Section 8(a)(5) 

of the Act.  29 U.S.C. § 158(a)(5).  Moreover, an employer who violates Section 

8(a)(5) also violates Section 8(a)(1) of the Act, which makes it an unfair labor 

practice for an employer “to interfere with, restrain, or coerce employees in the 

exercise of the[ir statutory] rights . . . .”  29 U.S.C. § 158(a)(1); St. John’s Mercy 

Health Sys. v. NLRB, 436 F.3d 843, 846 (8th Cir. 2006).   

Here, the Company has admittedly refused to recognize or bargain with the 

Union.  In its defense, the Company challenges the validity of the Union’s 

certification as bargaining representative, arguing that the Board erred by 

overruling two of the Company’s election objections, one based on an alleged 

threat and the other on an alleged bribe.2  As we now show, the Board reasonably 

                                                 
2  In its brief, the Company does not challenge the Board’s decision to overrule its 
other six election objections.  Issues “not meaningfully argued in an opening brief 
are waived.”  Ahlberg v. Chrysler Corp., 481 F.3d 630, 634 (8th Cir. 2007); see 
also Cintas Corp. v. NLRB, 589 F.3d 905, 916 (8th Cir. 2009); accord Fed. R. 
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overruled those objections.  Because the Company provided no basis for setting 

aside the election, it violated Section 8(a)(5) and (1) by refusing to recognize or 

bargain with the Union, and the Board is entitled to enforcement of its Order.  

A. An Employer Challenging Its Employees’ Election of a Union as 
Their Representative Bears the Heavy Burden of Proving that 
Alleged Misconduct Interfered with the Employees’ Free Choice  

 
In evaluating alleged pre-election misconduct, this Court applies “a strong 

presumption that [the election] reflects the employees’ true desires regarding 

representation.”  Deffenbaugh Indus., Inc. v. NLRB, 122 F.3d 582, 586 (8th Cir. 

1997).  As a result, Board-supervised representation elections “are not to be set 

aside lightly,” and the party seeking to set aside such an election “carries a heavy 

burden.”  Millard Processing Servs., 2 F.3d at 261.  To meet that burden, the 

objecting party must “‘show by specific evidence not only that improprieties 

occurred, but also that they interfered with the employees’ exercise of free choice 

to such an extent that they materially affected the election results.’”  Id. (quoting 

Beaird-Poulan Div., Emerson Elec. Co. v. NLRB, 649 F.2d 589, 592 (8th Cir. 

1981)).   

Overturning a representation election requires an especially compelling 

showing where the alleged improprieties involve employee (third-party) conduct, 

                                                 
App. P. 28(a)(8) (opening brief must contain the appellant’s contentions and the 
reasons for them).  
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rather than the conduct of the union or the employer.  As this Court has explained, 

“unions and employers cannot prevent misdeeds by persons over whom they have 

no control,” Millard, 2 F.3d at 261, and conduct that is not attributed to the union 

or employer is less likely to affect the outcome of an election.  Deffenbaugh Indus., 

122 F.3d at 586.  Thus, an election will be set aside for such third-party 

misconduct only if that misconduct was “so aggravated as to create a general 

atmosphere of fear and reprisal rendering a free election impossible.”  Westwood 

Horizons Hotel, 270 NLRB 802, 803 (1984); accord Millard Processing Servs., 2 

F.3d at 261.  The effect of alleged misconduct is evaluated objectively, from the 

perspective of a reasonable employee.  NLRB v. Downtown Bid Servs. Corp., 682 

F.3d 109,116 (D.C. Cir. 2012).  And “while the size of the unit and the closeness 

of the vote may be relevant considerations in determining whether free choice was 

interfered with, neither fact is sufficient to raise a presumption that the conduct had 

an impact on the election results.”  NLRB v. Browning-Ferris Indus. of Louisville, 

Inc., 803 F.2d 345, 349 (7th Cir. 1986) (citation omitted); accord Deffenbaugh 

Indus., 122 F.3d at 586 (“closeness of the election may also be considered, but it is 

not the determining factor”) (citation omitted).  

The Board, moreover, generally will not consider alleged improprieties 

occurring outside the “critical period” prior to an election—that is, the period 

beginning with the union’s filing of an election petition and ending with the 
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election.  Ideal Elec. & Mfg. Co., 134 NLRB 1275, 1278 (1961).  Courts have 

endorsed the Board’s critical-period rule as a “convenient device to limit the 

inquiry to the period near the election when improper acts are most likely to affect 

the employees’ freedom of choice.”  Amalgamated Clothing & Textile Wkrs. v. 

NLRB, 736 F.2d 1559, 1567 (D.C. Cir. 1984); see also, e.g., Uniroyal Tech. Corp. 

v. NLRB, 98 F.3d 993, 996-97 (7th Cir. 1996) (applying Board’s critical-period 

rule); Randall, Burkart/Randall Div., Textron, Inc. v. NLRB, 638 F.2d 957, 960 

(6th Cir. 1981) (same); NLRB v. Claxton Poultry Co., Inc., 581 F.2d 1133, 1135 

(5th Cir. 1978) (same); cf. NLRB v. Earle Indus., 999 F.2d 1268, 1272 (8th Cir. 

1993) (rejecting allegation of “critical period misconduct”).  Accordingly, absent 

“extremely unusual circumstances,” conduct occurring before the critical period—

i.e., before the election petition was filed—cannot serve as the basis for setting 

aside an election.  Amalgamated Clothing & Textile Wkrs., 736 F.2d at 1567; see 

also Pac. Coast M.S. Indus. Co., 355 NLRB 1422, 1443 (2010) (distinguishing as 

exceptions to rule cases involving financial incentives for union support or 

particularly egregious conduct and applying rule to bar consideration of “isolated 

solicitation of an authorization card”); Randall, Burkart/Randall Div. of Textron, 

638 F.2d at 960 (Board will consider pre-petition conduct “when there is 

significant post-petition conduct related to or continuing from pre-petition 

events”).  



 
 

 15 

B. The Board Reasonably Overruled the Company’s Objection 
Based on an Alleged Threat by Employee Price 

 
1. The credited evidence supports the Board’s finding that 

even assuming employee Price made the alleged threat,  
he did so outside the critical period 

 
In its first objection, the Company alleged that Price unlawfully threatened 

to slash the tires of anyone who did not vote in favor of the Union.  Specifically, 

both before and after the election, the Company had received reports from 

employee Jennifer Miles that Price had made such a threat while attending a party 

at her house.3  Consistent with its critical-period rule, the Board reasonably 

overruled the Company’s objection.  As demonstrated below, substantial evidence 

supports the Board’s finding that the Company failed to demonstrate that if Price 

made such a threat, he did so during the critical period.   

                                                 
3  Human Resources Vice-President Kathleen Reardon credibly testified that Miles 
approached her on December 4 to ask how to pull a union-authorization card.  
Miles then backtracked, asserting that Price would slash her tires if he learned that 
she no longer supported the Union, and stated that she would simply vote against 
the Union in the upcoming election.  (A. 121; 190.)  Immediately following the 
December 8 election, employee Joanna Durlin, who was visibly upset and crying, 
complained to Reardon that she and Miles had “felt pressured” to vote for the 
Union and wanted to change their votes.  (A. 122; 191.)  When Reardon spoke to 
the two employees, Durlin stated that she had been promised $100 to vote for the 
Union (discussed below, pp. 42-46), and Miles cited pressure from Price and 
Myers, reiterating Price’s alleged threat to slash her tires.  (A. 122; 193.)  At 
Reardon’s request, each employee subsequently wrote a statement memorializing 
her allegations.  (A. 121-22; 194-98, 419, 421.) 
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 As the Board found (A. 79-80, 122-23), Miles claimed that Price made the 

alleged threat at a “coming together party of people that signed cards” at her house 

(A. 219).  It is undisputed in the record, and the Company does not contest, that if 

Price made the threat, he did so at Miles’ party.  And the credited evidence further 

demonstrates that employee Price only ever attended one gathering at employee 

Miles’ house.  (A. 341-42.)  That party was on November 11, three days before the 

Union’s November 14 representation petition started the critical period.  (A. 331, 

157.)  Based on those facts, the Board reasonably declined to overturn the election 

based on the alleged threat.  See Ideal Elec., 134 NLRB at 1277-78.    

In finding that the gathering at issue occurred on November 11, the Hearing 

Officer explicitly credited Price, the only witness to provide any testimony as to 

the exact date of the party, over Miles, who thought it had occurred weeks later.4  

In support of that credibility determination, the Hearing Officer noted that Price 

was able to pinpoint the date as November 11 by examining his text messages 

during the hearing.  Price found a text message from Miles inviting him to a 

bonfire at her home that day.  Price also credibly testified that the November 11 

gathering was the only time he had been in Miles’ home.  (A. 80; 331.)  Finally, 

                                                 
4  The Hearing Officer’s report correctly identifies the date as November 11 when 
discussing and crediting Price’s testimony (A. 122-23) but later erroneously states 
that the gathering occurred on November 8 (A.124).  The Acting Regional Director 
correctly clarified that the gathering occurred November 11.  (A. 80; 331.)  
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the Hearing Officer noted (A. 123) that November 11 was a more plausible date for 

a party of card-signers than the times suggested by Miles because it was “much 

closer” to when the employees signed cards.5   

By contrast, the Hearing Officer found Miles’ testimony vague and 

unconvincing overall, and specifically with respect to the party date, which he 

found would naturally stand out more than a “non-descript work day that would 

easily blend with many others.”  (A. 122.)  As the Hearing Officer noted, Miles 

could not recall the date of her party—she gave only a “general timeline,” and a 

shifting one at that.  (A. 122; 219-20, 227-28, 234.)  For example, while Miles 

initially testified that the gathering was “maybe two weeks” prior to the election, 

she admitted when pressed that she was “not sure of the timeline” because 

“[e]verything happened so quickly.”  (A. 219.)  Nor could she place the party 

either before or after the Thanksgiving holiday (November 23), a memorable day 

in that time period.  She later narrowed the time frame down to one week before 

                                                 
5  Moreover, although the Hearing Officer did not cite this principle, the Board and 
courts consider particularly reliable the testimony of current employees testifying 
against their employer’s interests, as Price was here, because “these witnesses are 
testifying adversely to their pecuniary interest.”  Flexsteel Indus., 316 NLRB 745, 
745 (1995), enforced mem., 83 F.3d 419 (5th Cir. 1996); see also Shop-Rite 
Supermarket, 231 NLRB 500, 505 n.22 (1977) (testimony of current employees 
that is adverse to their employer is “given at considerable risk of economic 
reprisal, including loss of employment . . . and for this reason not likely to be 
false”). 
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the December 8 election, or after she volunteered to serve as the Union’s election 

observer on November 27.  (A. 219-20.)   

In crediting Price over Miles, the Hearing Officer also relied (A. 123) on his 

observations of the demeanor of both witnesses, a factor which is afforded 

“particular weight.”  Beaird-Poulan Div., Emerson Elec., 649 F.2d at 592-93.  

While Price was calm, self-assured, and answered questions from both counsel in a 

“deliberate and non-evasive manner,” the Hearing Officer found Miles “much 

more evasive, vague, and on occasion argumentative with opposing counsel.”  

(A. 123.)  He cited, for example, Miles’ responses when union counsel asked about 

her failure to block text messages that she later described as harassing and probed 

whether Miles knew how to block texts.  Instead of answering the latter question, 

Miles challenged the attorney, “Is that sarcasm?”  (A. 233.)  In addition, the 

Hearing Officer highlighted that, contrary to record evidence, “Miles refused to 

admit she frequently participated” in the purportedly harassing text exchanges 

among a group of unit employees and union representative Meyers during the 

campaign.  (A. 232.)  In fact, Miles was the most active participant in the group, 

sending more than double the number of text messages Price sent and, at times, 

initiating the group’s exchanges.  (A. 425-61).  

  



 
 

 19 

2. The Company’s Argument that Price’s Alleged Threat 
Occurred During the Critical Period Depends on Rejecting 
the Factfinder’s Well-Founded Credibility Determinations 

 
To challenge the Board’s finding that any threat by Price occurred outside 

the critical period, the Company must persuade this Court to reject the factfinder’s 

credibility determinations.  The Company does not come close to showing that 

those determinations “shock the conscience,” however, as it must for the Court to 

disregard them.  RELCO Locomotives, 734 F.3d at 787 (8th Cir. 2013). 

With respect to the decision to credit Price, the Company spills much ink 

(Br. 18-24) debating the date the employees signed union-authorization cards, 

which does not affect the Board’s finding.  The Company emphasizes that the 

Hearing Officer relied, in part, on the rationale that it would be more likely for 

Miles to have a party for card signers after signing, whereas there is evidence that 

the party happened two days before signing.  But, as the Hearing Officer 

explained, his focus was the proximity of the party date to the card signing—he 

found it more likely for employees to gather to celebrate “much closer” to when 

they signed the cards, “not a month or so after.”  (A. 123.)  While he later 

described the party as “a few days after” the card signing, the general-proximity 

point is still valid even if he mistook the precise order of events.  If the cards were 

signed two days after the party, it is, as the Acting Regional Director subsequently 

reasoned, “just as likely that the party was intended to be coming together of those 
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employees who intended to sign cards.”  (A. 79.)  The Company fixates on the 

Hearing Officer’s purported factual error regarding the order of events but offers 

no explanation for why employees would have united specifically to celebrate card 

signing weeks after the signing (and petition), shortly before the election.   

The crux of this aspect of the Hearing Officer’s analysis—that it is more 

likely for Miles to have thrown a party for card signers on a date that was close to 

the signing of the cards, rather than weeks later as Miles stated—holds true 

regardless of whether the cards were signed on November 8 or November 13.  

Thus, the Company’s assertion that “the Regional Director disposed of [the 

Company’s] objection by contriving a different rationale” is spun from whole 

cloth.  To the contrary, the Acting Regional Director simply rejected the 

Company’s argument that adjusting the signing date of the cards by 5 days would 

undermine the Hearing Officer’s credibility determination that the party was held 

November 11.  In any event, as described above, the proximity of November 11 to 

the card signing was only one reason the Hearing Officer provided for his 

credibility determination, and the Company’s arguments regarding the other 

reasons are also unpersuasive.   

As the Hearing Officer noted, Price’s account was also believable because 

he had a text message pinpointing the date of the party he attended at Miles’ house 

as November 11.  (A. 123.)  The Company is grasping at straws by asking this 
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Court to reject that evidence because the text message Miles sent Price inviting 

him to the gathering “said nothing about a meeting to discuss union issues,” which 

is how Price later described the gathering in his testimony.  (Br. 21.)  The 

Company goes so far as to assert that the invitation “cannot plausibly be read” as 

describing the party at which the alleged threat occurred.  (Br. 21.)  But of course it 

can:  Price testified that he had never attended any other gatherings or otherwise 

been in Miles’ home.  And Miles, who wrote the text, did not testify that Price 

threatened her at a union meeting; she described a “party” for union supporters—it 

is certainly plausible that she planned a celebration and Price took the opportunity 

to discuss the Union while there, which could explain his later characterization of 

the evening.   

As a curious and last-ditch effort to undermine the Hearing Officer’s 

decision to credit Price, the Company argues that Price’s testimony should not be 

believed because he allegedly intimidated employee Joanna Durlin on the day of 

the objections hearing, purportedly “confirm[ing] the pattern of Price’s threatening 

behavior during the campaign.”  (Br. 45.)  In response to that allegation, the Board 

reopened the record and gave the Company the opportunity to present supporting 

evidence.  It failed to do so.  Rather, Durlin testified that, while she was sitting 

outside the hearing room during the first hearing, she overheard Price tell another 

employee that the witness-sequestration order was futile because Price would later 
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get access to the hearing transcript through the Union.  At the time of his 

statements, he and the person he was talking to were seated on the opposite side of 

the waiting area from Durlin.  (A. 82, 131-32.)   

As the Hearing Officer and Acting Regional Director found, Price’s remarks 

are best “characterized as a misunderstanding of the purposes of sequestration,” 

which is intended to prevent witnesses from adjusting their testimony based on the 

accounts of other witnesses.  (A. 132.)  See Marcus Mgmt., 292 NLRB 251, 264 

n.8 (1989) (purpose of witness sequestration is to present “individual and 

unprompted versions of the events in question”); accord United States v. Vallie, 

284 F.3d 917, 921 (8th Cir. 2002) (“purpose of sequestration is to prevent 

witnesses from tailoring their testimony to that of prior witnesses”).  Specifically, 

the Hearing Officer found that “two employees were essentially complaining that 

[the Hearing Officer] had not allowed them to be present in the hearing room” and 

commented that the order “made no sense in their eyes [because] they [would] 

eventually be able to see a transcript of the testimony.”  (A. 132.)  In other words, 

Price’s comment was based on a misunderstanding rather than a deliberate attempt 

to violate the sequestration order, much less threaten other witnesses, and it was 

part of an amicable conversation with another employee, not directed at Durlin at 

all.  As such, the Hearing Officer reasonably concluded that the innocuous 

comment did not impact Price’s credibility.  (A. 132.) 
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The Company’s challenges to the Hearing Officer’s reasons for discrediting 

Miles’ account of Price’s alleged threat are equally unavailing.  To start, its 

argument (Br. 23) that the transcript does not support the Hearing Officer’s 

observation that Miles’ was argumentative when she challenged union counsel’s 

question about blocking texts merely illustrates why a reviewing court cannot, 

based on the dry transcript of a hearing, easily assess the factfinder’s observations, 

which are based not only witnesses’ words but also on tone, body language, and 

facial expressions.  See Shen Lincoln-Mercury-Mitsubishi, Inc., 321 NLRB 586, 

589 (1996) (deference is owed to demeanor-based credibility determinations 

because fact finder “‘sees the witnesses and hears them testify, while the Board 

and the reviewing court look only at the cold records’”) (quoting NLRB v. Walton 

Mfg. Co., 369 U.S. 404, 408 (1962)); accord Stanley v. Henderson, 597 F.2d 651, 

653 (8th Cir. 1979) (deference to factfinder especially appropriate in cases 

“primarily based upon oral testimony and where the [factfinder] had an opportunity 

to view the demeanor and credibility”). 

The Company’s further argument (Br. 24-25), that the Hearing Officer’s 

rationale for discrediting Miles’ testimony about Price’s threat is contrary to 

International Longshoremen’s Assn., 366 NLRB No. 20 (Feb. 20, 2018), is also 

misguided.  There, a judge discredited a female witness who had allegedly suffered 

physical and sexual harassment in the workplace because, in his view, the witness 
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would not have “meekly allowed” the harassment.  He based his credibility 

determination on his impression that the witness was a “tough woman” who 

performed manual labor “on the docks” and had previously been employed as a 

truck driver in Iraq.  366 NLRB No. 20, slip op. at 3.  Setting aside the plain 

factual distinctions between her situation and that of Miles, the Hearing Officer’s 

assessment of Miles’s credibility is not analogous to the judge’s rejected rationale.  

The Hearing Officer did not find Miles’ testimony about the alleged threat less 

believable because she did not stop engaging in, or affirmatively block, the group 

texts.  Instead, he cited as examples of her evasive and argumentative demeanor 

that she “refused to admit she frequently participated in these group texts in spite 

of the record showing otherwise” (A. 123) and was argumentative when 

questioned about whether she knew how to block texts.  See Budrovich 

Contracting Co., 331 NLRB 1333, 1339 (2000) (upholding credibility 

determination based on judge’s observation that witness was “evasive in his 

responses, self-serving, and/or unduly protective of the Respondent and, 

consequently, his testimony was lacking in candor and forthrightness”), enforced, 

20 F. App’x 596 (8th Cir. Oct. 15, 2001).   

Nor, contrary to the Company’s suggestion, did the Hearing Officer or 

Acting Regional Director implicitly credit Miles’s testimony that Price actually 

made the threat because they were “unwilling to reject” her testimony.  (Br. 22.)  
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The Hearing Officer explicitly stated that Price “credibly denied” making the threat 

and he generally credited “the testimony of Price over that of Miles.”  (A. 122.)  

But he ultimately found it unnecessary to make a credibility determination 

regarding the threat itself—whether it was made and, if so, what it entailed—given 

that the party where it allegedly occurred was outside of the critical period.  The 

Company’s contrary assertion amounts to nothing more than conjecture.   

The Company further speculates (Br. 22) that Miles “had absolutely no 

motive to invent such a story,” so the only conceivable reason Miles might have 

disavowed her vote immediately after the election was “pressure and threats” from 

the Union.  That assumption ignores that employers and unions are both capable of 

interfering with employee free choice.  While there is no allegation that the 

Company unlawfully interfered with the election, the Company’s Vice-President of 

Human Resources, Reardon, who was based out of an office 400 miles away and 

responsible for all of the Company’s 14,000-plus stores, arrived at the Auxasse 

store “a day or two after the petition was filed.”  (A. 174-76.)  She remained at the 

store until the election, “cleaning windows” and “stocking product[s].”  (A. 181, 

190.)  Her presence did not go unnoticed.  Indeed, in the group text exchange, 

Price remarked that the store was “crawling with management executive vice 

president HR people,” (A. 438), and Miles herself characterized the increased 

management presence as “odd” and “really weird.”  (A. 425-26.)  While Reardon 
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testified that she was at the Auxvasse store every day “to be available for the 

employees should they have questions” (A. 202), it defies common sense for the 

Company to argue that the only plausible explanation for Miles’ change of heart is 

union interference.  

In essence, the Company implores the Court to discard the factfinder’s 

credibility determinations in favor of an alternative interpretation of the testimony.  

That, of course, is not the role of the Court, as it is “for the [B]oard to make 

credibility determinations.”  York Prods., Inc. v. NLRB, 881 F.2d 542, 544 (8th Cir. 

1989).  More fundamentally, cases like this one, in which there is conflicting 

testimony, are those where “essential credibility determinations [must] be[] made,” 

NLRB v. Nueva Eng’g, Inc., 761 F.2d 961, 965 (4th Cir. 1985), and where 

deference to the Board and judge is most appropriate.  See Porta-King Bldg. Sys. v. 

NLRB, 14 F.3d 1258, 1262 (8th Cir. 1994).  

3. The Company’s challenge to the Board’s application  
of Ideal Electric is jurisdictionally barred and is, in  
any event, without merit  

 
There is no merit to the Company’s contention (Br. 25-28) that the Board 

erred in its “mechanical” application of Ideal Electric, which establishes that 

misconduct before a representation petition is filed is insufficient to set aside the 

ensuing election except in rare cases.  134 NLRB 1275, 1278 (1961).  As a 

threshold matter, the Company did not argue before the Board that the decisions 
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below had misapplied Ideal Electric or that the narrow exceptions to the critical-

period rule should apply.  In fact, the Company did not even cite Ideal Electric in 

its request for review of the Acting Regional Director’s Decision and Certification, 

or in its brief in support of its exceptions to the Hearing Officer’s report.  Rather, 

the Company limited its arguments to challenging the Hearing Officer’s factual 

determination that the gathering where Price allegedly issued a threat took place 

prior to the filing of the petition.  Thus, the Court is jurisdictionally barred from 

considering the Company’s challenge to the Board’s application of Ideal Electric.  

See 29 U.S.C. § 160(e) (“No objection that has not been urged before the Board, its 

member, agent, or agency, shall be considered by the court, unless the failure or 

neglect to urge such objection shall be excused because of extraordinary 

circumstances.”); Woelke & Romero Framing, Inc. v. NLRB, 456 U.S. 645, 665-66 

(1982); NLRB v. Cornerstone Builders, Inc., 963 F.2d 1075, 1077 (8th Cir. 1992).  

Moreover, because “points not meaningfully argued in an opening brief are 

waived,” Ahlberg v. Chrysler Corp., 481 F.3d 630, 634 (8th Cir. 2007), the 

Company has forfeited any potential argument that extraordinary circumstances 

warrant a departure from this jurisdictional bar.    

In any event, the Board’s application of Ideal Electric in this case conforms 

to precedent.  While the Board and courts have recognized departures from the 

critical-period rule, they are limited to “extremely unusual circumstances.”  
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Amalgamated Clothing & Textile Wkrs., 736 F.2d at 1567.  Thus, in Amalgamated 

Clothing, the court reasoned that multiple anonymous pre-petition threats to anti-

union employees, including one that there were “5 sticks of dynamite for [the 

recipient’s] house” and another that “something bad is liable to happen to your 

truck,” were insufficiently egregious to warrant an exception to Ideal Electric.  Id.  

Conduct that the Board or courts have found warranted an exception to the critical-

period rule, including in the cases cited by the Company, tends to fall into a few 

narrow categories, which would not apply here even if Price made the threat as 

alleged.   

One exception to Ideal Electric, developed in response to NLRB v. Savair 

Mfg. Co., 414 U.S. 270 (1973), involves union agents’ solicitation of the union-

authorization cards supporting an election petition using threats of job loss or 

unlawful promises of benefits.  See e.g., Lyons Rests., 234 NLRB 178, 179 (1978) 

(union warned employees they would not work for employer if they did not sign 

authorization cards); Gibson’s Discount Ctr., 214 NLRB 221, 221-22 (1974) 

(union solicited authorization cards with unlawful promise to waive union-

initiation fees).  Thus, while the Company is correct that in NLRB v. R. Dakin & 

Co., 477 F.2d 492, 494 (9th Cir. 1973), the Ninth Circuit disapproved of the Ideal 

Electric rule, that decision pre-dated both the Supreme Court’s Savair decision and 

the Board’s subsequent recognition that the critical-period rule could be suspended 
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in exceptional circumstances.  The R. Dakin Court’s concern—that the rule, as then 

applied by the Board, “flatly bar[red] the consideration of all pre-petition 

misconduct,” without exception—has been resolved.  NLRB v. Lawrence 

Typographical Union, 376 F.2d 643, 652 (10th Cir. 1967), which the Company 

also cites (Br. 26), also preceded Savair, but the court’s rationale—that the effects 

of an employer’s pre-decertification-petition bribe could linger into the critical 

period—is consistent with the Supreme Court’s and the Board’s later rationale 

respecting similar pre-petition misconduct by unions.  376 F.2d at 652 (rejecting 

application of Ideal Electric to bar consideration of employer’s offer of super-

seniority to strike replacements). 

The Company’s reliance (Br. 26-27) on Catholic Medical Center of 

Brooklyn & Queens v. NLRB, 589 F.2d 1166, 1172 (2d Cir. 1978), is similarly 

misplaced.  There, the court assumed the validity of the Ideal Electric rule but 

highlighted that it “was faced with the narrower question” of Ideal Electric’s 

application to alleged misconduct that occurred “during the pendency of a petition 

for election subsequently withdrawn and shortly replaced.  Id. Specifically, the 

court considered the effect on the election of alleged authorization-card solicitation 

by pro-union supervisors.  The Board has since recognized that alleged supervisory 

misconduct, particularly involving card solicitation, may also warrant an exception 

to the critical-period rule.  See Harborside Healthcare, Inc., 343 NLRB 906, 912 
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(2004) (supervisor’s pre-petition coercion may carry through post-petition 

campaign because his inherent authority over employees is ongoing). 

Other exceptions to the critical-period rule have involved pre-petition 

conduct particularly likely to have effects lingering into the critical period due to 

the egregious or repeated nature of the conduct, sometimes even into the critical 

period.  See, e.g., NLRB v. L&J Equip., 745 F.2d 224, 237 (3d Cir. 1984) (court 

found pre-petition arson that destroyed the truck of an employee who opposed 

union “inextricably linked” to arson during critical period); Willis Shaw Frozen 

Food Express, Inc., 209 NLRB 267, 268 (1974) (“series of abhorrent acts” 

including shootings, stabbings, and assaults was extreme enough for effects to 

persist).  Even assuming that Price made the threat the Company claims that he 

made, which has not been established, his conduct plainly falls far short of the 

types of “abhorrent acts,” repeated or renewed threats, supervisory misconduct, 

and coercive card solicitation that the Board and courts have recognized as 

exceptions to Ideal Electric.   

The Company also argues, for the first time, that the critical-period rule 

leads to “absurd results.”  (Br. 26.)  But because the Company never raised that 

challenge before the Board, the Court lacks jurisdiction to consider the argument.  

29 U.S.C. § 160(e); see also supra, pp. 26-27.  In any event, the Company’s 

argument conveniently ignores that it is for the Board, which has overseen 
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representation elections for decades, to establish appropriate procedures.  As the 

Supreme Court recognized, Congress gave the Board a “wide degree of discretion” 

to establish the “safeguards necessary to insure the fair and free choice of 

bargaining representatives by employees.”  NLRB v. A.J. Tower Co., 329 U.S. 324, 

330 (1946); accord Warren Unilube, Inc. v. NLRB, 690 F.3d 969, 974 (8th Cir. 

2012).  Based on considerations of equity and orderly administration of the Act, 

the Board has consistently held for 58 years that misconduct occurring before the 

filing of a representation petition will generally not be considered as a basis upon 

which to set aside an election.  The Company describes the election-petition cut-off 

as arbitrary (Br. 25-26) and cites examples of critical-period conduct more remote 

from the election than the pre-petition conduct here, see, e.g., Wilkinson Mfg. Co. 

v. NLRB, 456 F.2d 298 (8th Cir. 1972); NLRB v. Van Gorp Corp., 615 F.2d 759, 

764 (8th Cir. 1980).  But it fails to acknowledge the benefits of a clear presumptive 

definition of the critical period during which the Board will scrutinize an election 

campaign.  There is an unmistakable logical link between the filing of a 

representation petition and the start of intense campaigning.  Conversely, the 

foreseeable downsides (in terms of efficiency and finality) of requiring the Board 

to stringently evaluate any alleged misconduct no matter how distant from an 

election, or to engage in a fact-intensive analysis to set the cut-off in each case are 

also apparent.   
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Finally, even if the Court disagrees with the Board’s application of Ideal 

Electric, the Company’s argument that this Court should make the factual finding 

that the threat occurred and, therefore, “can and should render judgment” for the 

Company, borders on absurd.  (Br. 44-45.)  As described above, because the Board 

dismissed the objection as based on conduct outside the critical period, it did not 

make a factual finding as to whether the threat was made or, if it was, exactly what 

was said or under which circumstances.  It is impossible without further factfinding 

to know, for instance, whether the statement Price allegedly made while drinking 

at a social gathering was “made in a serious manner,” as the Company asserts.  

(Br. 39.)  The Company’s extended discussion (Br. 40-44) of how the legal 

standard for non-party conduct might apply to the alleged threat as the Company 

describes it is entirely irrelevant in the absence of such baseline facts.  Its further 

argument (Br. 38-40) purporting to apply the party-misconduct standard to 

nonexistent “facts” is even more off-point, given the Board’s finding that Price was 

not a union agent.  There is, in sum, nothing for the Court to assess at this juncture.  

The Court does not make factual determinations so, in the event the Court 

concludes the Board incorrectly applied the law, remand would be appropriate.  

Beverly Enters.-Minn. v. NLRB, 266 F.3d 785, 789 (8th Cir. 2001).   
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C. The Board Reasonably Overruled the Company’s Objection 
Based on Price’s Unconditional Offer of Money to a Coworker 

 
 In its second objection, the Company alleged that, Price, acting as an agent 

of the Union, unlawfully offered to pay $100 to any employee who voted for the 

union; before the Court, the Company argues only that Price made such an offer to 

employee Joanna Durlin.  Substantial evidence, however, supports the Board’s 

finding that employee Price was not a union agent.  Accordingly, the third-party 

standard applies to the Company’s objection regarding his offer of money to 

employee Joanna Durlin, which cannot be attributed to the Union.  Ample 

evidence also supports the Board’s finding that because the offer was 

unconditional, it was not objectionable.   

1. Price was not a union agent 
 

As an initial matter, the Board reasonably found that the Company failed to 

prove Price was a union agent.  The Company does not argue that Price had actual 

authority to act on behalf of the Union.  Rather, it claims that he had apparent 

authority, which is “created through a manifestation by the principal to a third 

party that supplies a reasonable basis for the third party to believe that the principal 

has authorized the alleged agent to do the acts in question.”  Serv. Emps. Local 87 

(West Bay Maint.), 291 NLRB 82, 82-83 (1988) (citing NLRB v. Donkin’s Inn, 

Inc., 532 F.2d 138, 141 (9th Cir. 1976), and Alliance Rubber Co., 286 NLRB 645, 

646 n.4 (1987)).  In other words, the principal must either intend to cause another 
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person to believe that the agent is authorized to act for him or undertake conduct 

the principal should realize is likely to create such belief.  Restatement (Second) of 

Agency § 227 cmt. a (1958); Carbon Fuel Co. v. United Mine Workers of Am., 444 

U.S. 212, 213-14 (1979) (Board applies common-law agency principles).  A 

necessary condition for apparent authority, therefore, is that there be a 

manifestation by the principal to a third party.  Id. at § 8.   

As the party asserting the existence of an agency relationship, the Company 

has the burden of proof.  Corner Furniture Discount Ctr., 339 NLRB 1122, 1122 

(2003).  Furthermore, it must prove agency in connection with each instance of 

allegedly unlawful conduct.  Restatement (Second) of Agency § 227 cmt. a (1958); 

see also Cornell Forge Co., 339 NLRB 733, 733 (2003) (“agency must be 

established “with regard to the specific conduct that is alleged to be unlawful”); 

Daylan Eng’g, 283 NLRB 803, 804 (1987) (employee agency status to solicit 

authorization cards “is limited to conduct connected with the solicitation”).  

Finally, “[w]hether an individual was a union agent is a question of fact.”  Millard 

Processing Servs., Inc. v. NLRB, 2 F.3d 258, 263 (8th Cir. 1993) (citation and 

internal quotation marks omitted); see also NLRB v. Int’l Bhd. Of Boilermakers, 

321 F.2d 807, 810 (8th Cir. 1963) (finding Board’s agency determination was 

supported by substantial evidence).   
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Substantial evidence supports the Board’s finding (A. 120) that the 

Company failed to meet its burden:  the record contained no evidence whatsoever 

indicating that the Union manifested any intent to vest Price with authority to act 

on its behalf, or that any employee would reasonably have believed that it had.  

The Company adduced no evidence that any union official engaged in any conduct 

that would have led employees reasonably to believe that Price had a special status 

beyond committed union supporter, much less that he was a union agent or running 

the Union’s organizational campaign.  To the contrary, after Price contacted the 

Union, its organizer, Myers, directed the campaign and interacted personally with 

the unit employees, including Durlin.  As the Board detailed (A. 76-78), Myers 

was actively engaged with employees during the period leading up to the election, 

communicating with them and visiting regularly.  And he made clear to employees 

that he had initiated the one task Price performed specifically on behalf of the 

Union—distributing a survey—with the intent of exploring employee preferences 

to develop the Union’s bargaining position.  (A. 447.)  

The Company’s challenge to the Board’s finding, and argument that Price 

was a union agent, is flawed from the outset because it relies primarily on actions 

undertaken by Price himself—not on any manifestation by the Union.  That turns 

well-established agency law on its head, as the relevant inquiry is into the 

principal’s conduct.  See supra, pp.32-34; see, e.g., Downtown BID Servs. Corp., 
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682 F.3d at 114 (even though many employees and the employee in question 

thought the employee was a union agent, the record evidence supported the finding 

that the union “never engaged in any conduct that would reasonably create that 

impression”).  Accordingly, the Company’s insistence (Br. 38) that “Myers never 

told the other employees Price was not a union agent or that Price was not 

authorized to speak on the Union’s behalf,” misses the mark:  the Union was under 

no obligation to confirm Price’s non-agent status having done nothing to suggest 

he was acting on its behalf.  

The Company’s argument (Br. 32, 35-36) that Price’s level of involvement 

was in any way extraordinary—much less sufficient to make him a union agent for 

all purposes unless the Union affirmatively disclaimed agency—is refuted by even 

the most cursory glance at the record.  As the Board explained, the “only actions 

on the part of Price which separated him from any other employee union 

supporters were that he was the employee who initially contacted the Union, and 

he handed out a survey to other employees designed to indicate which issues were 

important to them in the event of collective bargaining.”  (A. 120.)  Even if Myers 

had not had an active role in introducing that survey to the employees, the 

distribution of literature and talking to fellow employees do not transform a union 

supporter into a union agent.  See Foxwoods Resort Casino, 352 NLRB 771, 771 

(2008).   
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Indeed, in United Builders Supply Co., 287 NLRB 1364, 1365 (1988), the 

Board reasoned that although an employee was one of the most prominent union 

supporters, solicited and collected authorization cards, set up some union meetings 

with other employees, and was selected by the union to serve as its election 

observer, there was no manifestation to employees broad enough to render the 

employee a general agent of the union.  Even employee members of organizing 

committees are not, per se, agents of the union.  See Cornell Forge Co., 339 NLRB 

733 (2003); Advance Products Corp., 304 NLRB 436 (1991).  Here, moreover, 

Price was not even the Union’s only employee “contact.”  Myers also relied on 

Miles as a conduit between the Union and employees.  (A. 315, 321.)  For 

example, Miles informed Myers about management changes in the store, updated 

Myers on a meeting he was unable to attend, and volunteered to serve as the 

Union’s election observer.  (A. 315, 321, 426-429, 432, 437, 439, 443-44.)   

The Board and courts have occasionally found unions’ failure to clarify 

employees’ non-agent status significant in assessing agency, but those cases 

involved situations where acknowledged union representatives were present for, or 

aware of, the alleged agents’ misrepresentations of their own authority.  For 

example, in Bio-Medical of Puerto Rico, 269 NLRB 827 (1984), two employees 

were found to be union agents in the absence of affirmative representations by the 

union where they introduced themselves as union representatives in front of the 
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union’s organizing secretary and president, accompanied union representatives to 

Board proceedings, and spoke on behalf of the union at employee meetings held by 

the employer.  Id. at 827-28.  See also NLRB v. Urban Tel. Corp., 499 F.2d 239, 

243 (7th Cir. 1974) (court found where union knew of alleged threats made in its 

name, it was required to disclaim them to avoid responsibility for the threats).  In 

contrast, there is no evidence that Price explicitly held himself out as a union agent 

or purported to speak on the Union’s behalf, much less that the Union was aware 

of any of his alleged misconduct.  It follows, of course, that the Union was under 

no obligation to affirmatively disclaim Price.  

The Company does not advance its argument by relying on cases (Br. 31, 

33-36) in which unions were largely absent from unionization campaigns, which 

were in turn largely run by (agent) employees.  For example, in NLRB v. 

Georgetown Dress, the Fourth Circuit found that volunteer employee-members of 

the in-plant committee were “the union’s only in-plant contact with workers.”  537 

F.2d 1239, 1242-43 (4th Cir. 1976).  And in NLRB v. Kentucky Tennessee Clay, it 

found that employees were apparent agents of the union because they “carried out 

all of the organizing efforts within the facility” and were “instrumental in every 

step of the campaign process.”  295 F.3d 436, 443 (4th Cir. 2002).  But as the 

Fourth Circuit later stated when distinguishing that case, there was “hardly ‘any 

participation whatsoever’ by the union official responsible for overseeing the 
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organizing campaign.”  Ashland Facility Operations v. NLRB, 701 F.3d 983, 990 

(4th Cir. 2012); see also PPG Indus., Inc. v. NLRB, 671 F.2d 817, 819 (4th Cir. 

1982) (court found in-plant organizing committee was union’s apparent agent 

because it operated as union’s “alter ego” and handled all contact with rank-and-

file employees, who had no direct dealings with union’s professional staff).  

Local 340, International Brotherhood of Operative Potters (Macomb 

Pottery), 175 NLRB 756 (1969), is similarly distinguishable.  There, the Board 

found that a union unlawfully sought to cause the discharge of an employee for 

nonpayment of union dues after she had effectively revoked her union membership 

by informing another employee, who was a well-known union supporter, that she 

did not want to be a union member.  Macomb Pottery, 175 NLRB 756, 757.  In 

finding that the pro-union employee was a “de facto” agent of the union for 

purposes of accepting the revocation notice, the Board reasoned that, as the 

Company notes (Br. 34), the employee-agent had initiated contact with the union, 

helped secure authorization cards, and served as an information link between the 

union and employees.  Id.  But crucially, unlike here, the union in Macomb Pottery 

had not had any contact with the employee who revoked her membership.  In fact, 

the Board highlighted that the union had deliberately “stayed away from her.” Id.  

There was no evidence, moreover, that she knew of the activities of other 

employees who were active union supporters—her only contact with the union had 
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been through the employee-agent.  Here, by contrast, Price was not Durlin’s 

only—or primary—link to the Union.  Durlin had extensive direct contact with the 

Union through Myers.  For example, she actively engaged in the group’s text 

exchange, during which she not only asked Myers questions about the election (A. 

426), described her frustrations with the Company’s scheduling (A. 430-31, 434), 

and responded to Myers’ questions about other employees (A. 432, 438), but also 

proactively offered to help Myers with the campaign (A. 446).  

In contrast to the Company’s cases, here the Union actively engaged with 

employees in every aspect of the campaign.  As the Acting Regional Director aptly 

noted (A. 76-77), Myers visited Auxvasse three times during the short, three-week 

unionization campaign.  (A. 78; 319, 423.)  Myers also maintained regular contact 

throughout the campaign with three of the four union supporters through a group 

text exchange, answered their questions about the election, solicited a volunteer to 

serve as the Union’s election observer, and organized meetings with employees.  

(A. 77; 307-20, 426, 431, 433, 436-38, 445.)  He also met separately to update an 

employee who had missed an informational meeting he had held with her 

coworkers and sent another union representative to meet with the employees in his 

stead when he was unavailable.  (A. 78; 310-13, 319, 423.)  Moreover, Myers did 

attempt to separately contact the one card signer who was not in the text group and 
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did not—contrary to the Company’s assertion (Br. 37)—rely solely on Price to 

relay information to that employee.  (A. 308, 440-41.)   

While the Company faults Myers for not visiting enough and not seeking out 

the two unit employees who had not signed cards, it fails to acknowledge the 

material difference between the campaign Myers managed and the campaigns in 

the cases it cites.  The Union, through Myers, reasonably chose to focus its efforts 

on maintaining the (majority) support of the four card signers and on learning what 

those unit employees wanted to see in a potential contract, rather than trying to 

convince the two non-card-signers to support the Union.  Moreover, unlike in the 

Company’s cases, there is no evidence that Myers used Price to organize the two 

non-card-signers on his behalf.  The nature of the campaign thus also distinguishes 

this case from many of those the Company cites.  

In sum, for the reasons discussed above, even if Price had, as the Company 

insists (Br. 35 page), a “leadership role” (Br. 52) among his fellow employees in 

the unionization campaign, that would not prove agency status with respect to his 

alleged misconduct, much less general agency status for all conduct.  See United 

Builders Supply Co., 287 NLRB 1364, 1365 (1988) (Board acknowledged that 

employee “was a leading, if not the leading, union supporter,” but stated that it had 

“never held . . . that such status alone is sufficient to establish” agency).  
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2. Price’s offer to Durlin was not objectionable  
 

Because Price was not a union agent, the Company faced, but fell far short 

of carrying, the heavy burden of showing that Price’s offer of money to Durlin 

created a “general atmosphere of fear and reprisal rendering a free election 

impossible.”  Westwood Horizons Hotel, 270 NLRB at 803 (1984); accord Millard 

Processing Servs., 2 F.3d at 261.  Substantial evidence supports the Board’s 

finding that Price’s offer was not, contrary to the Company’s allegation, 

conditioned in any way on Durlin supporting or voting for the Union.  In light of 

that finding, the Board reasonably overruled the Company’s objection. 

Specifically, the credited evidence shows that, around the time the petition 

was filed, Price offered Durlin $100 because Durlin was in a financial bind after 

the Company cut her hours.  At the time, Durlin was a single mother going though 

a divorce and used her pay from the Company, which was one of her three jobs, to 

finance legal fees stemming from her divorce.  (A. 124; 275-76, 434.)  She 

expressed her worries to Price, crying and demonstrating significant agitation; in 

response, Price offered her $100.  (A. 124-25; 334-35.)  Durlin never accepted the 

offer, and Price never gave her any money.  (A. 281.) 

Those findings rest, in part, on the Hearing Officer’s determination to credit 

Price’s account that the offer of money was unconditional, over Durlin’s that it was 

contingent on her voting for the Union.  In assessing their conflicting testimony, 
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the Hearing Officer first determined (A. 124) that Price’s story was more plausible 

because Durlin’s dire financial circumstances were the only thing that set her apart 

from other employees (Miles and Bloom) to whom Price did not offer 

money.  Price knew that Durlin was financially strained, especially after the 

Company reduced her hours.  Indeed, Durlin herself explained in the group text 

that the Company’s sudden reduction of her hours put her between “a damn rock 

and a hard spot.”  (A. 434.)  Offering her money in response to her distress made 

sense.  By contrast, there is no evidence Durlin, who participated actively in the 

text exchange throughout the critical period, had wavered in her union 

support.  Accordingly, Price had no reason to offer her money to secure her vote, 

just as he did not offer money to Miles or Bloom.   

As the Hearing Officer also noted, Price’s assertion that his offer of money 

was not conditioned on Durlin’s vote was corroborated by Miles.  Notably, Miles 

did not testify that Price told Durlin that the $100 offer was in exchange for her 

vote, as Durlin claimed.  Rather, Miles testified that after making the offer, Price 

separately told her that he had offered Durlin $100 because he did not want her 

financial situation to cause her to quit.  He further explained that he did not want 

Durlin to quit because he assumed that she was planning to vote for the Union.  (A. 

227.)  Neither Price nor Miles stated that he told Durlin that her union support 

motivated him in any way, much less made the offer contingent on Durlin’s union 
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support or vote.  The Company’s argument (Br. 50-51) that Miles’ testimony did 

not corroborate Price’s because she described Price’s offer as a gift rather than a 

loan (as he described it) is irrelevant:  the key, corroborated factual finding is that, 

whichever it was, it was unconditional.6     

The Hearing Officer also based his credibility determination on his 

assessment of Durlin’s account of Price’s offer as internally inconsistent, and on 

his observation of Durlin’s demeanor, which he described as nervous, anxious, and 

evasive.  While the Company offers (Br. 48-49) an interpretation of Durlin’s 

testimony to address the perceived inconsistencies, the Hearing Officer’s confusion 

is understandable.  And while the Company fixates on the Hearing Officer’s 

remark that Durlin brought tissues to the witness stand and looked as though she 

were prepared to cry, nothing about that observation is “bizarre.”  See, e.g., 

Northwest Pipe & Casting Co., 300 NLRB 726, 731 (1990) (“expression of 

crocodile tears” a relevant and “transparent attempt to shift blame”); see also Shen 

Lincoln-Mercury-Mitsubishi, 321 NLRB at 589 (emphasizing importance of 

factfinder’s demeanor observations and difficulties inherent in reviewing them on 

cold record).  The Company does not even address the example the Hearing 

Officer provided of Durlin’s evasiveness:  when asked a straightforward question 

                                                 
6  For this reason, the Company’s cases (Br. 51-53) for the proposition that a loan 
can be a thing of value are beside the point.  
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about another allegedly objectionable incident, she looked at her prior written 

statement before answering.   

The Company wastes additional ink (Br. 46-47, 50-53) relying on a litany of 

distinguishable cases.  Thus, while the Company correctly notes (Br. 51) that 

“benefits substantially less than $100” have been found objectionable, its case 

citations involve situations in which a party (union or employer) was shown to 

have offered financial benefits, see, e.g., Crestwood Manor, 234 NLRB 1097 

(1978), and those benefits were either explicitly contingent upon, or could 

reasonably be interpreted as having been offered in exchange for, union support, 

e.g., Tio Pepe, 263 NLRB 1165, 1165 n.4 (1982) (restaurant employees who 

controlled tip distribution promise to give greater share to others in order to induce 

them to vote for union objectionable); Revco D.S., Inc. v. NLRB, 830 F.2d 70, 72-

73 (6th Cir. 1987) (Court found objectionable union agent’s offer of money in 

exchange for employee’s vote in favor of representation).  This case is 

distinguishable on both counts:  Price was not a union agent and the credited 

evidence firmly establishes that his offer to Durlin was unconditional.  The offer 

was, moreover, made it in response to Durlin’s breakdown over her well-known 

financial troubles, not in the context of soliciting an authorization card or 

discussing the union.  (A.124, 334-35.)     
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Finally, the Company’s argument (Br. 52) that Durlin would have felt “a 

sense of obligation to vote for the Union” because “Price explicitly connected his 

offer to Durlin’s vote” is based on discredited evidence and speculation.  The 

credited testimony establishes Price told Durlin no such thing.  As noted above, to 

the extent the Company relies on Miles’ testimony to support its theory of how 

Durlin “would have” (Br. 52) felt, Miles recounted not what Price said to Durlin 

but what Price said to Miles.  Relatedly, the Company’s contention that Durlin 

would believe that the offer was contingent because of Price’s “leadership role in 

the organizing campaign” (Br. 52) is simply a repackaging of its effort to portray 

him as a general union agent for all purposes, which fails for the reasons discussed 

above (pp. 32-41).  

D. Substantial Evidence Supports the Board’s Finding that the 
Totality of Circumstances Do Not Warrant Setting Aside the 
Election Results    
 

There is no merit to the Company’s contention (Br. 53-54) that the totality of 

the circumstances alleged in the two objections before the Court warrant setting 

aside the election.  An employer may not use a cumulative-effects argument “to 

turn a number of insubstantial objections to an election into a serious challenge.”  

Amalgamated Clothing & Textile Workers, 736 F.2d at 1569 (quoting NLRB v. Van 

Gorp Corp., 615 F.2d 759, 765 (8th Cir. 1980)).   
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Although the Company correctly notes (Br. 54) that the size of a unit and the 

closeness of the election—here a one-vote margin—are relevant factors in 

assessing the effects of misconduct on an election, “neither fact is sufficient to 

raise a presumption that the conduct has an impact on the election results.”  NLRB 

v. Browning-Ferris Indus. of Louisville, Inc., 803 F.2d 345, 349 (7th Cir. 1986).  

Moreover, factual considerations such as closeness of an election “do [] not alter 

the objecting party’s burden to prove that there has been misconduct to warrant 

setting aside the election in the first instance.”  Consumers Energy Co., 337 NLRB 

752, 752 n.2 (2002).  Accordingly, courts have upheld elections with similarly 

close results.  For example, in Rosewood Care Ctr. v. NLRB, 83 F.3d 1028, 1032 

(8th Cir. 1996), this Court upheld a 26-24 vote in favor of representation after 

determining that threats made to one eligible voter and one noneligible voter did 

not create a general atmosphere of fear and coercion.  See also Eskimo 

Radiator, 688 F.2d 1315, 1317, 1319-20 (9th Cir. 1982) (closeness of election is 

one factor in scrutinizing pre-election conduct but “not the controlling factor”; 

upholding 73-70 vote in favor of representation after finding threats did not create 

atmosphere of fear and coercion). 
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CONCLUSION 

 For the foregoing reasons, the Board respectfully requests that the Court 

enter a judgment denying the Company’s petition for review and enforcing the 

Board’s Order in full. 

        Respectfully submitted, 

        /s/ Kira Dellinger Vol  
       KIRA DELLINGER VOL 
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Trouble Ahead: The lack of resources being devoted to retraining could
lead to long-term worker displacement, observers say. As needed skills
change, unions may find themselves on the defensive if they’re not
proactive about retraining.

At a time when automation is changing many workplaces and making workers’ skill sets obsolete, labor
contracts are failing to address retraining.

By Daniel Acker/Bloomberg

WHAT ELSE WE’RE WATCHING

Pay History: Maine bars employers from asking job applicants about their
pay history, while some legislators in Texas want to publish the names of
companies found to have violated wage laws. Read more in this week’s
“States of Work.”



Worker Classification: The Ninth Circuit will consider whether California
truckers should be classified as contractors, rather than employees, despite
the state’s rigid worker classification test. Erin Mulvaney and Porter Wells
report.

Volkswagen Union: The fate of a proposed union representation vote at
Volkswagen‘s Chattanooga, Tenn., facility will remain undecided for at least
another week as both sides face an extended deadline to file information.
Andrew Wallender has the story.

Dues Checkoff: A Wisconsin lawn equipment company didn’t violate
federal labor law when it stopped deducting union dues from employee
paychecks, the NLRB ruled yesterday. The company reasonably believed
its employees’ union dues checkoff authorizations no longer conformed to
state law after Wisconsin enacted right-to-work legislation in 2015, the
board said.

Personnel Files: Disputes between agencies and employees over alleged
misconduct or poor performance are harder to resolve because of a May
2018 policy that said agencies can’t alter personnel files to settle the
disputes. Louis LaBrecque has the story.

Jobless Claims: The Employment and Training Administration issues its
weekly jobless claims report at 8:30 a.m.

Mueller Report: Robert Mueller’s nearly 400-page report coming out today
is expected to answer why he declined to make a decision on whether to
charge President Trump with obstruction, according to a person familiar
with the matter. Chris Strohm and Shannon Pettypiece have the story.

DAILY RUNDOWN

Top Stories

Teacher Fired Over Online Nude Photo Gets Case Revived
A Mississippi county may have jumped the gun when it fired a high school
teacher-football coach after a nude photo of him was posted on the Ashley



Madison website, the Fifth Circuit ruled.

DOD Taking HIV+ Discharge Policy Fight to 4th Circuit
The Defense Department has given notice that it will appeal the recent order
barring the Air Force from discharging HIV-positive service members.

Iraqi Muslim Denied Citigroup Job Can’t See Full FBI Report
The FBI doesn’t have to turn over to an Iraqi Muslim woman the full version of a
background check report Citigroup relied on in denying her employment, a
federal court ruled.

Discrimination

Lockheed Martin Workers Seek Class Discovery in Race Bias Case
A group of black workers suing Lockheed Martin Corp. for alleged racial
discrimination in the company’s performance appraisal system told a federal
court they need “ample discovery” on their potential class claims.

Government Owes Postal Worker for Taxes on Job Bias Settlement
A former U.S. Postal Service employee is entitled to $33,691 to cover the
adverse tax consequences of a 2003 discrimination settlement she reached
with the government, the Federal Circuit ruled April 17.

Wage & Hour

California Car Wash Company Fined $2.4M in Wage Case
A Southern California car wash company was fined more than $2.36 million for
alleged wage violations that affected 64 workers.

Harassment

Fanatics Retail to Pay EEOC $322K Under Race Harassment Pact
Sports apparel giant Fanatics Retail Group Fulfillment LLC has agreed to pay
the EEOC $322,050 to resolve allegations it subjected a black employee to
racial slurs and comments.

Labor Relations

Union Turf War Erupts at Brooklyn Academy of Music
The AFL-CIO, the nation’s largest federation of labor unions, is intervening after
a dispute broke out between two unions over who should represent workers at







From: Platt, Nancy
To: Robb, Peter; Stock, Alice B.
Cc: Keeling, Synta
Subject: FW: Commending an employee
Date: Thursday, April 18, 2019 3:20:07 PM

Another one for the books . . .
 

From: Keeling, Synta 
Sent: Thursday, April 18, 2019 2:59 PM
To: Wagner, Marissa A. <Marissa.Wagner@nlrb.gov>
Cc: Platt, Nancy <Nancy.Platt@nlrb.gov>; Weth, Patricia <Patricia.Weth@nlrb.gov>; SM-Publicinfo
<Publicinfo@nlrb.gov>; Roberts, Tracey <Tracey.Roberts@nlrb.gov>; Meiners, Denise
<Denise.Meiners@nlrb.gov>
Subject: RE: Commending an employee
 
This is wonderful. Well done. Thank you Marissa!
 

From: SM-Publicinfo 
Sent: Thursday, April 18, 2019 2:55 PM
To: Roberts, Tracey <Tracey.Roberts@nlrb.gov>; Meiners, Denise <Denise.Meiners@nlrb.gov>;
Keeling, Synta <Synta.Keeling@nlrb.gov>
Cc: Wagner, Marissa A. <Marissa.Wagner@nlrb.gov>
Subject: FW: Commending an employee
 
FYI
 

From: Jonathan Handel <jh@jhandel.com> 
Sent: Thursday, April 18, 2019 1:02 PM
To: SM-Publicinfo <Publicinfo@nlrb.gov>
Subject: Commending an employee
 

Hi -

I'm writing to commend Marissa A. Wagner of the FOIA branch in the District.

I'm a member of the media -- I cover entertainment labor unions for The Hollywood Reporter
-- and recently made a FOIA request via the online system. I was pleasantly surprised to
receive a call the very next day (yesterday) from NLRB, specifically Marissa. I hadn't
expected such quick responsiveness.

She called at the end of the day, about 5:15 pm ET, but was as friendly and helpful as if she
were just starting her morning. She gave me wonderful help above and beyond the call of duty
re navigating the website search system and even called back a second time with more
assistance. I really appreciated her approach and friendly manner, especially in a time when
government workers are sometimes unfairly maligned. It was a delight to speak with her and I



felt she was a wonderful representative of the agency.

Please acknowledge receipt, and forward this email to her supervisor and personnel office.
Thanks!

-- 

Jonathan

Jonathan Handel
Contributing editor
The Hollywood Reporter
323-650-0060 (landline) jh@jhandel.com

http://www.hollywoodreporter.com  http://www.thrlabor.com  http://muckrack.com/jhandel 
http://www.jhandel.com 

Add me to your address book: download vcard file  8033 W. Sunset Blvd. # 234, Los Angeles, CA
90046



EEOC Files Fewer Lawsuits but Collects More Money
BloombergLaw - Daily Labor Report   18 Apr 2019 07 06
By Patricio Chile The Equal Employment Opportunity Commission filed almost 10 fewer lawsuits halfway through 2019 than in the first half of last
year. At the same time, money from set lements obtained is 50 percent higher than at the same point last...

 
Spilling the beans: Local coffee chain announces closure after baristas unionize
Michigan Daily (Ann Arbor, MI)   18 Apr 2019 00:14
When the baristas at Mighty Good Coffee formed a union last fall, hey intended to stop their employers from discriminating against workers.
Now the members of the Washtenaw Area Coffee Workers’ Association are negotiating severance pay as the owners of...

 
Union Turf War Erupts at Brooklyn Academy of Music
BloombergLaw - Daily Labor Report   17 Apr 2019 19:37
• UAW, IATSE both claim jurisdiction • AFL-CIO seeking to mediate dispute By Andrew Wallender The AFL-CIO, the nation’s largest federation
of labor unions, is intervening after a dispute broke out between two unions over who should represent workers at a...

 
Labor board eyes possible dates for new Volkswagen Chattanooga union election
Chattanooga Times/Free Press (Chattanooga, TN)   17 Apr 2019 18:02
Updated at 5:56 p.m. on Wednesday, April 17, 2019, with more information. Volkswagen and the United Auto Workers will have to wait a little
longer to see if and when a new union election might take place at the automaker's Chattanooga plant. A National...

 
Pennsylvania hospital, nurses trade unfair labor complaints: 6 things to know
Becker's Hospital Review   17 Apr 2019 17:26
Indiana (Pa.) Regional Medical Center and the union representing 380 registered nurses and nurse anesthetists are accusing each other of
unfair labor practices as a contract dispute between he parties continues, according to the Indiana Gazette . Six...

 
The Past and Future of the NLRB’s “Quickie Election” Rules
JD Supra: Labor & Employment Law   17 Apr 2019 16:47
The National Labor Relations Board is charged with holding union elections whenever petitioners demonstrate that a sufficient number of
employees in a particular workplace wish to become unionized. The NLRB’s “quickie election” rules have changed how......

 
Fate of Volkswagen Union Vote in Limbo After Initial Hearing (1)
BloombergLaw - Labor Relations News   17 Apr 2019 14:36
• Additional filings due by April 24 • May 2-3 or May 16-17 floated as vote dates By Andrew Wallender The fate of a proposed union
representation vote at Volkswagen ‘s Chattanooga, Tenn., facility will remain undecided for at least another week as both...

 
Anti-union campaign blasts UAW 'corruption' in full-page ad
Detroit Free Press (Detroit, MI)   17 Apr 2019 13:40
April 17-- Apr. 17 --A new anti-union campaign launched Wednesday in full-page Detroit newspaper ads portrays the UAW as having a "culture
of corruption" that's willing to "sell out union members." The ads, purchased by a Washington -based group with a...

 
Instagram Memers Are Unionizing
Atlantic Monthly, The   17 Apr 2019 12:01
@UnionizedMemes / Instagram Instagram memers have had enough. They generate the engagement that helps keep Instagram growing—but,
hey argue, the multibillion-dollar platform doesn’t pay them for their work, or give hem any control. So they’re fighting...

 
NLRB Judge Rules Tecnocap's 2018 West Virginia Lockout Illegal, Orders Back Pay for USW Members
Morningstar   17 Apr 2019 11:15
/PRNewswire/ -- The United Steelworkers (USW) today said that in an April 5, 2019 , decision, Administrative Law Judge Michael A. Rosas of
he National Labor Relations Board (NLRB) blistered the management of Tecnocap, LLC, for a series of unfair labor...

 
Bathroom conversations aren't private conversations
Kohrman Jackson & Krantz : Ohio Employer's Law Blog   17 Apr 2019 08:06
Michael Woods, a mortgage banker at Quicken Loans, was having a bad day at work. A customer Woods had helped four years ago had been
trying to get in touch with a Client Specialist; the company routed the call to Woods because of their prior...

 
LGBT Bias Protections Land at Eighth Circuit
BloombergLaw - Daily Labor Report   17 Apr 2019 07 06
By Patricio Chile Does it violate federal civil rights law to rescind a job offer based on the applicant’s orientation? The Eighth Circuit today will
become the latest appeals court to grapple over whether or not federal law on sex discrimination also...

 
UAW Steps Away From Volkswagen Union Ahead of New Vote (1)

From: Martin  Andrew
To: Barney Horowitz (horowitz28@verizon.net); Barry Kearney; Dan Hubbel (dhubb1972@gmail.com); DG-Legal News FYI; Diana Embree (diana.embree@gmail.com);

jackieyoungdc (jackieyoungdc@yahoo.com); jandd114@att.net; Joe Frankl (joefrankl53@gmail.com); John Higgins (higgins@cua.edu); Jolynne Miller
(millerjolynne@gmail.com); Jose Masini (jmasini@iuoe.org); Kyle deCant; Linda Dreeben; Marni von Wilpert (mwilpert@gmail.com); Martha Kinard; Rebecca Leaf
(raleaf@gmail.com); Robert Chester (Robertwchester.arbitrator@gmail.com); Susanne Leverone (Shinnerones5@gmail.com)

Subject: Legal News FYI 04-18-19
Date: Thursday, April 18, 2019 8:10:56 AM
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Rule Change: Many employers hope the agency drops an earlier proposal
to revise a series of equipment safety procedures, known as lockout/tagout,
by deleting the phrase “unexpected energization.” Equipment
manufacturers and industry groups say a new rulemaking process would be
required to make the change.

WHAT ELSE WE’RE WATCHING

LGBT Bias Settlement: A school district in Southern California agreed to
pay $850,000 to settle claims by a former English teacher who taught as an
open lesbian and accused the school of firing her for LGBT bias. Erin
Mulvaney has the story.

Maine Plans: Lawmakers in Maine hold public hearings today on several
paid family and medical leave plans. Legislators have introduced bills that
would establish an opt-in paid family leave insurance program, mandate
paid maternity and paternity leave, or create a paid family and medical
leave benefit program.

Law Firm Updates: Sidley Austin has named new office managing
partners in Boston and Chicago, both high-powered female finance lawyers.
Theresa Wilton Harmon will take over the top leadership spot in Chicago,
while Elizabeth Shea Fries takes the reins in Boston.

Stop & Shop Strike: Hundreds of union supporters and those eager to
hear former Vice President Joe Biden rallied for striking Stop & Shop
workers in Boston, Adrianne Appel reports.

DAILY RUNDOWN

Top Stories

Facebook Takes Overtime Arbitration Fight to Seventh Circuit
A key issue in Facebook Inc.‘s push to keep some workers out of a collective
lawsuit over unpaid overtime is heading to a federal appeals court.

Disabled Worker Must Show ‘But-For’ Cause to Prove Bias
A former director with the New York City Department of Investigation failed to



show he was demoted or otherwise discriminated against because of his
hearing disability, a divided Second Circuit ruled April 18 in a case of first
impression.

EEOC Is Suing Less but Collecting More at Mid-Way Point of 2019
The Equal Employment Opportunity Commission is mid-way through its 2019
fiscal year, and it has sued less often but has collected more money through
settlements.

Discrimination

Paraplegic Cablevision Worker’s Disability Bias Claims Fail
Cablevision Systems Corp. doesn’t have to face trial over a paraplegic senior
operator’s claims that a manager targeted him for discharge because he was a
“hardship,” a federal judge ruled.

AIG, Other Insurers Not on Hook for $46M Job Bias Judgment
An Ohio man whose $46 million job bias judgment against Republic Services
Inc. and related companies was overturned on appeal can’t collect from the
companies’ insurers, the Ohio Court of Appeals ruled.

Wage & Hour

Delivery Drivers’ $4.75 Million Wage Settlement Gets Nod
A delivery drivers’ $4.75 million collective action wage settlement, including
$2.9 million in attorneys’ fees and costs, got the approval of a federal judge
April 17.

Kone Must Pay Elevator Apprentice’s Travel Expenses
Elevator company Kone Inc. will have to reimburse an elevator constructor
apprentice for travel expenses he incurred when assigned to a job site 615
miles from home, the Eighth Circuit said April 18.

Harassment & Retaliation

Houston Housing General Counsel Gets $1.9M for Retaliation Win
The former general counsel for the Houston Housing Authority, who was fired
for blowing the whistle on her boss, is entitled to $1.9 million, a federal judge
ruled.

Whistleblowers
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Paid Leave Costs Complicate National Plan
BloombergLaw - Daily Labor Report   19 Apr 2019 07 06
By Patricio Chile Determining the true price tag of different paid leave proposals from lawmakers isn’t a simple calculation. Costs are largely
determined by how many people use the leave benefits and what kind of leave benefits are covered. But those...

 
Nine newly released NLRB advice memos span 8 years, address work rules, dues revocation, among other
topics
CCH Business & Corporate Compliance   19 Apr 2019 05:15
The memos, dated between 2011 and 2019, address topics such as union discipline and checkoff revocation, and employer social media and
media communication rules, among others. On April 15, the Nationa

 
Grocery Union Hit With NLRB Charge In Stop & Shop Strike
Retail & E-Commerce Law360   19 Apr 2019 00:23
Already a subscriber? Check out Law360's new podcast, Pro Say, which offers a weekly recap of both he biggest stories and hidden gems from
he world of law.

 
Blackburn says union effort at Volkswagen Chattanooga harms workers; UAW says employees just want
seat at bargaining table
Chattanooga Times/Free Press (Chattanooga, TN)   18 Apr 2019 21:00
April 18-- Apr. 18 --" Tennessee has prospered because it is a right-to-work state with no income tax. " U.S. Sen. Marsha Blackburn U.S. Sen.
Marsha Blackburn on Thursday weighed into a possible new union vote at Volkswagen's Chattanooga plant, saying...

 
Employee Must Arbitrate Employment Dispute Once Employer Declares...
National Law Review   18 Apr 2019 20:29
Late last week, the California Court of Appeals ruled in Diaz v. Sohnen Enterprises hat an employee must arbitrate her discrimination suit
against her employer because she consented to an arbitration agreement by continuing to work. The split,...

 
At Stop & Shop rally, Biden blasts ‘morally wrong’ treatment of workers
Boston Business Journal (Boston, MA)   18 Apr 2019 20:20
Former Vice President Joe Biden cri icized Stop & Shop’s parent company for its stock buybacks and the use of its tax cut, as he spoke to a
crowd of hundreds of union workers and supporters in Dorchester on Thursday. The Democrat was he headline speaker...

 
NLRB Overturns Rule and Clarifies a Successor Employer’s Right To Set Initial Terms of Employment [Alert]
Cozen O'Connor News   18 Apr 2019 19:11
In Ridgewood Health Care Center, Inc. , a 3-1 majority of he National Labor Relations Board overruled a Clinton-era Board decision ( Galloway
School Lines ) that held that if a successor employer discriminates in the hiring of any of he predecessor’s...

 
Case: Labor Relations/Refusal to Bargain (N.L.R.B.)
BloombergLaw - Daily Labor Report   18 Apr 2019 16 06
A manufacturer of lawn maintenance equipment lawfully failed to deduct and send dues to a union after Wisconsin enacted a right-to-work law
hat curtailed dues checkoff. Although a federal appeals court later struck down the Wisconsin law as preempted by...

 
Stop & Shop Worker Says Union Harassed, Misled Him During Strike
BloombergLaw - Daily Labor Report   18 Apr 2019 15:17
• Charge comes during weeklong strike of 31,000 workers • Employee sought to return to work during strike By Andrew Wallender A
Massachusetts Stop & Shop employee said that a union official misled him during an ongoing strike by threatening he’d be fired...

 
Metal Maker Excused for Stopping Union Dues Deductions: NLRB
BloombergLaw - Daily Labor Report   18 Apr 2019 13 57
• Wisconsin ‘right-to-work’ law limited automatic payroll deductions • Employer had ‘sound arguable basis’ for halting dues transfers By Robert
Iafolla A Wisconsin metal manufacturer acted reasonably when it temporarily stopped deducting and transferring...

 
Blog Post: Metal Co.'s Dues Collection Cutoff Legal, Split NLRB Says
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   18 Apr 2019 13:31
A metals company didn't break federal labor law when it stopped collecting union dues because of a 2015 Wisconsin law, a divided National
Labor Relations Board panel said Wednesday, the same day Wisconsin dropped its push for the U.S. Supreme Court...

 
Ann Arbor Coffee Chain Baristas Say They’re Being Laid Off After Unionizing
Eater   18 Apr 2019 11:29
An Ann Arbor coffee chain is reportedly closing down its cafes after its baristas organized a union. Employees at Mighty Good Coffee tell WXYZ
that they were in he midst of their first union contract negotiation when they received notice on Monday,...
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From: Kennedy, Margaret
To: Robb, Peter; Lesesne, Katherine; McFerran, Lauren; Colwell, John F.; Krafts, Andrew J.; Waters-Burnett, Yolanda

C.; Giannasi, Robert (ALJ); Meyers, Mary; Zick, Lara S.; Merberg, Elinor; Vazquez, Laura T.; Sophir, Jayme;
Carlton, Peter J.; Murphy, James R.; Lennie, Rachel G.; Kaplan, Marvin E.; Emanuel, William; Free, Douglas;
Kraus, Grant; Ring, John; Stock, Alice B.; Kyle, John; Platt, Nancy; Jacob, Fred; Coleman, Jocelyn; Lambert,
Malissa

Cc: Burdick, Ruth E.
Subject: Opinion - UPS Ground Freight Inc v. NLRB - 18-1161 DC Circuit
Date: Friday, April 19, 2019 10:26:37 AM
Attachments: UPS 18-1161 Decision DC Circ.pdf

The DC Circuit issued the attached decision today.
 
Margaret Yale Kennedy
Paralegal Specialist
Appellate & Supreme Court Litigation Branch
National Labor Relations Board
1015 Half Street SE
Washington, DC 20570
202-273-0027
202-273-0191 (fax)
 



 

 

United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

Argued March 21, 2019 Decided April 19, 2019 
 

No. 18-1161 
 

UPS GROUND FREIGHT, INC., 
PETITIONER 

 
v. 
 

NATIONAL LABOR RELATIONS BOARD, 
RESPONDENT 

 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS LOCAL UNION 

NO. 773, 
INTERVENOR 

 
 

Consolidated with 18-1182 
 
 

On Petition for Review and Cross-Application 
 for Enforcement of an Order of  

the National Labor Relations Board 
 
 

Kurt G. Larkin argued the cause and filed the briefs for 
petitioner.  James P. Naughton entered an appearance.    
 

David R. Broderdorf and Jonathan C. Fritts were on the 
brief for amici curiae UPS Ground, et al. in support of 
petitioner.  
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Mark W. Mosier, Kevin King, Steven P. Lehotsky, and 
Michael B. Schon were on the brief for amicus curiae The 
Chamber of Commerce of the United States of America in 
support of petitioner and cross-respondent. 
 

 Eric Weitz, Attorney, National Labor Relations Board, 
argued the cause for respondent.  With him on the brief were 
Peter B. Robb, General Counsel, John W. Kyle, Deputy General 
Counsel, David Habenstreit, Associate General Counsel, and 
Kira Dellinger Vol, Supervisory Attorney. 
 

Before: GARLAND, Chief Judge, SRINIVASAN, Circuit 
Judge, and RANDOLPH, Senior Circuit Judge. 

 
Opinion for the Court filed by Circuit Judge SRINIVASAN. 

 
SRINIVASAN, Circuit Judge:  UPS Ground Freight, Inc. 

challenges the certification of a union at its Kutztown, 
Pennsylvania distribution facility.  The National Labor 
Relations Board rejected UPS Ground’s challenges to the 
union’s certification and then determined that the company 
committed unfair labor practices by declining to bargain with 
the union.  UPS Ground now seeks review in this court.  We 
deny UPS Ground’s petition for review and grant the Board’s 
cross-application for enforcement. 

 
I. 

 
UPS Ground Freight, Inc., a subsidiary of United Parcel 

Service, Inc., provides transportation and delivery services 
throughout the United States.  On December 10, 2015, 
International Brotherhood of Teamsters, Local 773, filed a 
petition with the Board seeking a representation election 
among all drivers at UPS Ground’s distribution center in 
Kutztown, Pennsylvania.  The Acting Regional Director 
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scheduled a pre-election hearing for December 21, at which the 
parties presented evidence on the supervisory status of Frank 
Cappetta, one of the drivers employed at the Kutztown center.  
On January 5, 2016, the Acting Regional Director directed a 
mail-ballot election at the Kutztown distribution center.  The 
Acting Regional Director did not rule on the supervisory status 
of Cappetta.   

 
The election occurred between January 11 and January 29.  

By a vote of twenty-seven to one, the employees voted in favor 
of representation by the union.  UPS Ground sought review 
with the National Labor Relations Board. 

 
On July 27, 2017, the Board issued a Decision on Review 

and Order.  The Board found that Cappetta was not a statutory 
supervisor and that, in the alternative, he did not engage in 
objectionable conduct if he were a supervisor.  On all other 
grounds, the Board denied review.   

 
Subsequently, the Union made a formal request to bargain, 

and UPS Ground refused.  The Board’s General Counsel issued 
an unfair-labor-practice complaint, and the Board found that 
UPS Ground had committed unfair labor practices by refusing 
to bargain.  UPS Ground petitions this Court for review, and 
the Board cross-petitions this Court for enforcement.   

 
II. 

 
Because UPS Ground has not identified a defect in the 

Board’s decision to certify the Union, we deny UPS Ground’s 
petition for review and grant the Board’s cross-application for 
enforcement. 

 
First, the Board certified an appropriate bargaining unit.  

Under the Act, a bargaining representative must be selected “by 
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the majority of the employees in a unit appropriate for 
[collective bargaining] purposes.”  29 U.S.C. § 159(a) 
(emphasis added).  “The Board need only select an appropriate 
unit, not the most appropriate unit.”  Cleveland Constr., Inc. v. 
NLRB, 44 F.3d 1010, 1013 (D.C. Cir. 1995) (emphases added).  
Under controlling Board precedent, a single-facility bargaining 
unit is “presumptively appropriate.”  Cmty. Hosps. of Cent. 
Cal. v. NLRB, 335 F.3d 1079, 1084 (D.C. Cir. 2003).  To assess 
that presumption in a given case, the Board considers 
“geographic proximity, employee interchange and transfer, 
functional integration, administrative centralization, common 
supervision, and bargaining history.”  Id. at 1085 (quoting W. 
Jersey Health Sys., 293 NLRB 749, 751 (1989)).   

 
Here, the Acting Regional Director reasonably found (and 

the Board ratified) that those factors favored a single-facility 
bargaining unit, rather than a unit encompassing all of UPS 
Ground’s facilities.  In particular, the Acting Regional Director 
reasonably relied on “the significant evidence of local 
autonomy over labor relations matters at the Kutztown facility” 
and “the considerable distance between the Kutztown facility 
and the other facilities.”  J.A. 677.  We see no basis to set aside 
the Board’s choice of bargaining unit.   

 
Second, the Board reasonably determined that Cappetta 

was an “employee” under the Act and not a statutory 
“supervisor” who would be excluded from the Act’s 
protections.  Generally, if a supervisor’s conduct “reasonably 
tends to have such a coercive effect on . . . employees that it is 
likely to impair their freedoms of choice in the election,” that 
conduct can taint an election and require its results to be set 
aside.  Salem Hosp. Corp. v. NLRB, 808 F.3d 59, 63 (D.C. Cir. 
2015) (alterations omitted).  Here, however, the Board properly 
concluded that Cappetta was not a supervisor, which renders 
irrelevant the question of taint. 

USCA Case #18-1161      Document #1783748            Filed: 04/19/2019      Page 4 of 9



5 

 

UPS Ground argues that Cappetta performed four 
supervisory functions—namely, that he assigned work, made 
hiring recommendations, directed employees, and adjusted 
grievances.  The Board reasonably rejected each of those 
claims.  The authority to assign work requires that the 
employee “ha[ve] the ability to require that a certain action be 
taken.”  Golden Crest Healthcare Ctr., 348 NLRB 727, 729 
(2006).  And the evidence supports the conclusion that 
Cappetta lacked the authority to require a driver to accept a 
particular route; rather, if a driver objected, Cappetta was 
obligated to refer the matter to management.  As for the ability 
to make hiring recommendations, the Board explains that 
Cappetta had input only insofar as he administered road tests 
to new hires and reported the results to management.  The 
Board has consistently found that such involvement in the 
hiring process does not establish supervision.  See, e.g., Pac. 
Beach Corp., 344 NLRB 1160, 1161–62 (2005).  The last two 
alleged supervisory functions—the direction of employees, and 
the adjustment of grievances—find even less support in the 
record.  For someone to direct employees, that person must be 
“accountable for the performance of the task by the 
[employees].”  Oakwood Healthcare, Inc., 348 NLRB 686, 692 
(2006).  UPS Ground points to no record evidence that 
Cappetta was so accountable.  As for the authority to adjust 
grievances, it does not appear that Cappetta had the authority 
to resolve any disputes.  At most, Cappetta had the authority to 
“bring any minor grievances to the attention of upper 
management for resolution,” which does not suffice.  Ken-
Crest Servs., 335 NLRB 777, 779 (2001).  

 
UPS Ground would have us look to additional evidence of 

supervisory status, detailed in an offer of proof filed in support 
of its objections to the election results.  But neither the Acting 
Regional Director nor the Board had an obligation to consider 
belatedly-presented evidence.  “[T]he Board need not afford a 
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party objecting to a representation hearing more than one 
opportunity to litigate any particular issue,” Sitka Sound 
Seafoods, Inc. v. NLRB, 206 F.3d 1175, 1182 (D.C. Cir. 2000), 
and UPS Ground received that opportunity at the pre-election 
hearing.   

 
UPS Ground’s remaining objections to the application of 

the Board’s rules and regulations all lack merit.  (UPS Ground 
has disclaimed a facial challenge to the Board’s rules.)  Various 
of UPS Ground’s objections challenge the Acting Regional 
Director’s failure to permit an all-embracing investigation of 
Cappetta’s actions leading up to the election.  Those objections 
all fail for the simple reason that the Board reasonably 
concluded that Cappetta was not a statutory supervisor.  Thus, 
UPS Ground cannot demonstrate the requisite “prejudice” from 
any of those alleged errors.  Salem Hosp., 808 F.3d at 70. 

 
Nor do any of UPS Ground’s other objections carry the 

day.  For example, UPS Ground argues that the pre-election 
hearing timeline was abusive because it allotted only eleven 
days to prepare for the hearing.  The Acting Regional Director, 
though, was required by regulation to schedule the pre-election 
hearing on the eighth day after the Union petition.  See 29 
C.F.R. § 102.63(a)(1).  Further, the Acting Regional Director 
partially granted UPS Ground’s motion for a two-business-day 
postponement of the pre-election hearing.  The Acting 
Regional Director did not abuse his discretion by complying 
with the regulation.  And the decision to postpone the hearing 
by one business day, but not two, is in the heartland of his 
discretion.  That timeline also comported with due process.  
Even assuming that due process requires any pre-election 
hearing whatsoever, but see Inland Empire Dist. Council v. 
Millis, 325 U.S. 697, 710 (1945), an eight-day notice accords 
with both the Due Process Clause and UPS Ground’s statutory 
right to an “appropriate” hearing, 29 U.S.C. § 159(c)(1). 
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Next, UPS Ground argues that it was prejudiced by the 
timeline because it was required to file a Statement of Position 
on the business day before the hearing.  UPS Ground, though, 
cannot show any prejudice from that requirement, as the 
Statement of Position is not binding.  The Regional Director 
“may permit the employer to amend its Statement of Position 
in a timely manner for good cause.”  29 C.F.R. § 102.63(b)(1).  
Nor does the Statement of Position preclude the Regional 
Director from “direct[ing] the receipt of evidence concerning 
any issue . . . as to which the regional director determines that 
record evidence is necessary.”  Id. § 102.66(b).  And despite 
UPS Ground’s contention that its Statement of Position limited 
it to calling only certain witnesses at the pre-election hearing, 
at no point during this litigation has UPS Ground ever 
identified any additional witnesses it would have called at the 
hearing. 

 
UPS Ground also challenges various rulings made by the 

hearing officer during the pre-election hearing—specifically, 
that the hearing officer asked UPS Ground for certain 
documents that UPS Ground did not possess, denied UPS 
Ground’s request to grant a one-day adjournment for 
preparation for closing arguments, and refused the filing of 
posthearing briefs.  None of those rulings was an abuse of 
discretion.  A demand for documents is not an adverse ruling, 
in any sense.  The denial of an adjournment was entirely proper, 
especially given that the regulations do not require even a 
recess prior to closing arguments.  See 29 C.F.R. § 102.66(h).  
And UPS Ground had no entitlement to posthearing briefs, 
which “shall be filed only upon special permission of the 
regional director.”  Id. 

 
The Acting Regional Director also properly directed a 

mail-ballot election.  A mail-ballot election is proper when 
voters are “scattered” over a wide area or across different work 

USCA Case #18-1161      Document #1783748            Filed: 04/19/2019      Page 7 of 9



8 

 

schedules.  San Diego Gas & Elec., 325 NLRB 1143, 1145 
(1998).  In this case, the Acting Regional Director reasonably 
determined that the employees travel long distances and that 
traffic and weather conditions, particularly in winter, might 
hinder employees from returning to the facility in time to 
permit them to vote.  The Acting Regional Director reasonably 
rejected UPS Ground’s alternative proposal—to arrange 
drivers’ work schedules so they could vote before leaving on 
their assigned routes—which, by UPS Ground’s own 
characterization, would have ensured the ability to vote only of 
“most of [the drivers] before they go.”  J.A. 320 (emphasis 
added).  And the mail-ballot election did not impermissibly 
restrict UPS Ground’s right to campaign.  The Act proscribes 
only mass captive-audience assemblies (for employer and 
union alike) during a mail-ballot election.  See San Diego Gas, 
325 NLRB at 1146.  UPS Ground was still free to campaign 
via other means.  More generally, it is difficult to imagine any 
prejudice arising from the choice of a mail-ballot election when 
94% of eligible voters cast ballots and those ballots 
overwhelmingly favored unionization.  Cf. Kwik Care Ltd. v. 
NLRB, 82 F.3d 1122, 1127 (D.C. Cir. 1996). 

 
Finally, the Acting Regional Director did not abuse his 

discretion by declining to decide, before the election, whether 
two employees in disputed job classifications (safety 
instructors and dispatchers) were part of the bargaining unit.  It 
is common practice to permit such employees to vote under 
challenge.  See Kirkhill Rubber Co., 306 NLRB 559, 559 
(1992).  Nor does that practice imperil the bargaining unit’s 
right to make an informed choice, so long as the notice of 
election—as happened here—“alert[s] employees to the 
possibility of change” to the definition of the bargaining unit.  
Sears, Roebuck & Co. v. NLRB, 957 F.2d 52, 55 (2d Cir. 1992).  
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*     *     *     *     * 
 
For the foregoing reasons, we deny the petition for review 

and grant the Board’s cross-application for enforcement. 
 

So ordered. 
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From: Martin, Andrew
Subject: Trump administration moves to invalidate Longshoremen’s union election
Date: Friday, April 19, 2019 7:45:48 AM

Trump administration moves to invalidate Longshoremen’s union election
 
By Ian Kullgren

04/18/2019 07:05 PM EDT

The Trump administration today asked a federal judge to invalidate key results of the
International Longshore and Warehouse Union's 2018 election, arguing that the union did not
count nearly 2,000 ballots from members in Panama.

In a complaint filed in U.S. District Court in Northern California, the Labor Department asked
the judge to require a new election for ILWU president, vice president, secretary-treasurer and
the international executive board officer for Panama. The margin s of victory for those
positions were less than the 1,970 Panamanian votes that were not counted, DOL said.

Willie Adams, the first black president of ILWU, won by 393 votes. The union board voted
15-6 in October 2018 to certify the results despite the uncounted ballots from Panama,
according to news reports. A union spokesperson did not respond to reques ts for comment
Thursday.

A postage mix-up prevented 1,970 dock workers and ship pilots in Panama from mailing their
ballots to the U.S. More than 1,000 of those ballots were shipped in a box and arrived in time
to be counted, but the union board "decided to disqualify the ballots because they were not
voted in accordance with" its bylaws, according to the complaint. In addition, the instructions
were not "fully or accurately" translated to Spanish, DOL said.

DOL argues that ILWU violated the Labor-Management Reporting and Disclosure Act, which
requires unions to provide every member the opportunity to vote.

ILWU represents port workers in the U.S. and Canada, and in 2011 joined with dock workers
and ship drivers along the Panama Canal. The union reportedly sought to increase its
bargaining power, worried that a planned widening of the canal could siphon business from
West Coast ports.

 



United States: In Another NLRB Shift, An Employee's Complaint Was A Mere Gripe And Not Protected
Concerted Activity
Mondaq Business Briefing   10 Apr 2019 01:12
Section 7 of the National Labor Relations Act protects employees—both union and nonunion—who engage in "concerted activities for the
purpose of ... mutual aid and protection." However, not all employee complaints are shielded from consequence, and the...

 
United States: 2019: The Beginning Of The End For Mandatory Arbitration?
Mondaq Business Briefing   10 Apr 2019 01:11
The Federal Arbitration Act (FAA) provides that agreements to arbitrate claims are valid and enforceable. With the support of federal law,
employers regularly craft and rely on broad arbitration agreements, some going so far as to require arbitrators to...

 
Chattanooga Volkswagen workers file petition to join United Auto Workers so they can bargain like other VW
Chattanooga Times/Free Press (Chattanooga, TN)   09 Apr 2019 18:07
Updated at 6:02 p.m. on Tuesday, April 9, 2019, with photos and more information. For he third time in about five years, some Volkswagen plant
workers in Chattanooga are seeking an election to align with the United Auto Workers. "It's pressure from the...

 
It’s Perfectly Clear Once Again— NLRB Limits “Perfectly Clear” Successor Exception
BNA - Labor & Employment Blog   09 Apr 2019 17:19
The circumstances under which an asset buyer has a duty to bargain with an incumbent union may be changing. In NLRB v. Burns Security
Services, Inc., 406 U.S. 272 (1972), the Supreme Court held that an employer who purchases he assets of a unionized...

 
D.C. Hospital Faces Labor Complaint After Ousting Union
BloombergLaw - Daily Labor Report   09 Apr 2019 15:36
Unions • Hospital stops recognizing union, which alleges facility didn’t have right to cancel contract • NLRB counsel has indicated desire to
change policy on repudiation By Hassan A. Kanu George Washington University Hospital is facing a labor complaint...

 
A Harvard Professor Filed a Shareholder Lawsuit to Restrict Shareholder Rights
The Intercept   09 Apr 2019 14:00
Hal S. Scott speaks during a panel discussion at he Chicago Federal Reserve's annual conference in Chicago, Ill., on May, 7, 2009. Over the
past two years, some senior officials at he Securities and Exchange Commission have indicated that they would be...

 
Players Hold Power Over the N.C.A.A., if They Feel the Hunger
New York Times, The (New York, NY)   09 Apr 2019 13:56
MINNEAPOLIS — This Final Four is the fifth anniversary of one of the most effective, if inadvertent, instances of athlete activism in college
sports. This was when the Connecticut star Shabazz Napier , speaking to the news media shortly before the 2014...

 
Volkswagen Workers Make New Run at Unionizing Tenn. Plant (1)
BloombergLaw - Daily Labor Report   09 Apr 2019 13:16
• United Auto Workers files union election petition • Workers narrowly voted against union in heated 2014 contest By Chris Opfer Workers at a
Volkswagen plant in Tennessee are taking another shot at trying to unionize. The United Auto Workers today filed...

 
NLRB Overrules Precedent And Limits Use Of Perfectly Clear Exception In Successorship Law
JD Supra: Labor & Employment Law   09 Apr 2019 09:11
On April 2, 2019, in a 3-1 decision split along party lines, the Trump administration’s National Labor Relations Board (Board) appointees
significantly narrowed he circumstances under which a successor employer will be construed as a perfectly clear......

 
NLRB Narrows Situations ULP-Committing Successor Employers Are Precluded from Setting Initial
Employment Terms
Thomson Reuters Practical Law : Labor & Employment   09 Apr 2019 00:00
In Ridgewood Health Care Center, Inc., the National Labor Relations Board (NLRB) held that although a successor employer hat discriminatorily
refused to hire a targeted number of its predecessor's employees to avoid a successor bargaining obligation was...
NOTE: ACCESS THIS WITH YOUR WESTLAW CREDENTIALS

 
Can I ask or tell employees not to discuss pay?
Rehmann: Business Wisdom   04 Apr 2019 14:20
Most people have worked at a job where here was a policy of not discussing pay among workers. For most, it’s something that people just
assume is in place and don’t question. However, the truth is that these policies may not be legal. Indeed, they could...
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Pay Data: A judge recently ordered the EEOC to start collecting certain pay
data from many companies, but the agency says it doesn’t have the
bandwidth to do that anytime soon. The EEOC can’t revoke an Obama
administration move to start collecting the data without a quorum.

LEGAL FUTURISTS

Job titles like Project Manager, Risk Manager, and Data Scientist are showing
up everywhere, but now they get a new prefix that hadn’t been there before
—"Legal.”

Tech & Legal Ops: New technology and the rise of legal operations—
helping legal departments work more efficiently—are disrupting the
traditional eight-year up-or-out track for associates and other law school
grads.

Winds of Change: “The forces that have changed every industry, the
forces of technology and the internet and globalization, got to the law late,”
the director of the National Association for Law Placement said. Read more
about these new roles in the Bloomberg Law Analysis piece by analyst Meg
McEvoy.



WHAT ELSE WE’RE WATCHING

High Court Orders: The Supreme Court also will issue orders at 9:30 a.m.,
including possible grants and denials of review in pending appeals. Still on
the radar are three cases involving anti-discrimination protections for LGBT
workers.

EEO-1 Suit: The EEOC and worker advocates have until 5 p.m. today to
file proposed orders with a federal judge on a deadline for when the agency
must collect pay data from employers.

Volkswagen Union: The gloves appear to be off in the latest effort to
unionize a Volkswagen plant in Tennessee. Punch In with Chris Opfer and



Jaclyn Diaz for the an update on the union drive.

Stop & Shop Deal: The United Food and Commercial Workers announced
late April 21 that it reached a tentative agreement for a new contract for the
31,000 Stop & Shop workers who walked off their jobs on April 11 to protest
changes in health care, take-home pay, and other benefits, Andrew
Wallender reports.

Judicial Discipline: A former military commission judge who presided over
the USS Cole bombing case may not face additional consequences for
failing to appear impartial after a federal appeals court penalized him for his
actions. Melissa Heelan Stanzione has the story.

DAILY RUNDOWN

Top Stories

Lockheed Martin Retaliation Suit Properly Barred, Fifth Circuit Says
Lockheed Martin Corp. convinced a federal appeals court to affirm the rejection
of claims it retaliated against two former employees for their disclosures about
potential fraud under a NASA contract.

Employers’ Association Can’t Provide Legal Advice, 4th Cir. Says
A North Carolina trade association’s multi-year quest to provide legal services
to its members ran into another wall April 19 when the Fourth Circuit ruled
against it.

Heterosexual Worker Stung by 5th Cir. Stance on LGBT Bias
A heterosexual human resources employee fired over an anti-transgender
Facebook post has no claim for sexual orientation-based job retaliation under
federal law, the Fifth Circuit ruled.

Chicago Officer Gets Trial Against Sergeant Over Accent-Mocking
A Chicago police sergeant must face trial for allegedly mocking a Poland-born
officer’s accent and otherwise harassing him, a federal judge ruled.

Discrimination

No Bias in Abbott’s Passing Over Laid Off Worker for Rehire
Abbott Labs‘s refusal to rehire a California woman based on medical leave she



took while previously employed by the health-care giant didn’t show bias, a
state appeals court ruled.

Bed Bath & Beyond Manager Fails to Show Age Drove Layoff
A Bed Bath & Beyond Inc. manager in California lacks evidence she was
included in a corporate downsizing because she was 59, a federal court ruled.

Wage & Hour

Los Angeles Glass Company to Pay $1.3M to Settle Wage Claims 
A Los Angeles commercial and architectural glass manufacturer will pay $1.3
million to resolve a class action alleging it failed to properly pay overtime and
provide required meal and rest breaks.

McKesson to Pay $1.65M for Failing to Pay Contractor Rate
A failure to pay prevailing wage rates as required under a federal contract
means that a division of McKesson Corp. must pay $1.65 million in back wages
and benefits to 515 workers.

Labor Relations

Pitt Skewed Faculty Numbers to Defeat Organizing Bid, Union Says
The University of Pittsburgh inflated the number of instructors in a potential
bargaining unit to avoid a union election, the union that seeks to represent the
faculty members alleges.

Maryland Teachers With Moot Suit Can’t Get Refund of Union Fees
Two Maryland teachers who sued over their union fees have nothing left to
challenge after the U.S. Supreme Court held in 2018 that public sector unions
can’t collect fees from nonmembers who object to them.

State & Local Laws

New Hampshire Aims to Boost Public-Worker Safety Oversight
New Hampshire lawmakers want the state’s Department of Labor to more
aggressively investigate fatal and serious accidents involving public-sector
employees.

Immigration

Growers Appeal Ruling Upholding Guest Worker Wage Hike













Leftist memes are everywhere on Instagram. Now their creators are unionizing.
VOX   22 Apr 2019 08:03
It started with a Shrek meme, but of course he origins go back much further. The IG Meme Union Local 69-420 — what other number could it
possibly have used? — went public on April 10 as the project of just a single memer under the name @possumkratom69,...

 
Punching In: Volkswagen Looks to Pump Brakes on Union Vote
BloombergLaw - Daily Labor Report   22 Apr 2019 06 07
By Chris Opfer and Jaclyn Diaz Monday morning musings for workplace watchers Third Time’s he Charm? | Fear of an EEOC Pay Data Hack |
Bill Emanuel’s Lost Winter Chris Opfer: Lawyers for Volkswagen and the United Auto Workers have until Wednesday to file...

 
NLRB Says Griping About Clients Is Not Protected Concerted Activity
Parker Poe Adams & Bernstein LLC   22 Apr 2019 02:26
Section 7 of the National Labor Relations Act protects employee “concerted activity.” Concerted activity means two or more employees engaging
in discussions or ac ions intended to address terms and conditions of employment. In general, employees are...

 
Safety Concerns Plague Boeing Dreamliner Plant
New York Times, The (New York, NY)   21 Apr 2019 00:00
NORTH CHARLESTON, S.C. -- When Boeing broke ground on its new factory near Charleston in 2009, the plant was trumpeted as a state-of-
he-art manufacturing hub, building one of the most advanced aircraft in the world. But in the decade since, the factory,...

 
Graduate student workers unionize for better working conditions
American University : The Eagle (Washington, DC)   20 Apr 2019 16:47
The graduate student union at American University formed to create better working conditions for graduate student workers, with he goals of
improving pay, access to student heal h services and reducing fees, among o her things. Unionization efforts...

 
NLRB Weighs in on Confidentiality, Personal Use of Company Email, and Other Workplace Policies
Lexology   19 Apr 2019 22:06
Employers should be careful about designating Employee Handbooks confiden ial as, according to the National Labor Relations Board’s advice
division, that would be unlawful. That advice was contained in one of five memoranda issued by the advice division...

 
Should Graduate Students Be Paid Like Employees? Students Across Campuses Push for Living Wage
Newsweek.com   19 Apr 2019 16:05
Graduate students across America are forming unions, holding protests and, in some cases, being arrested to draw attention to their cause.
What is it they’re after? In many cases, it’s a livable wage. The relationship between universities and graduate...

 
Blog Post: UPS Can't Reverse Pa. Facility's Unionization, DC Circ. Says
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   19 Apr 2019 15:01
The D.C. Circuit on Friday rejected UPS Ground Freight Inc.’s effort to overturn the unionization of employees at a Pennsylvania distribution
facility, ruling that he International Brotherhood of Teamsters and the National Labor Relations Board had...

 
UPS Loses Court Challenge to Obama-Era Union Election Rules (1)
BloombergLaw - Labor Relations News   19 Apr 2019 12:07
• Drivers voted 27-1 to unionize; UPS refused to bargain • Appeals court upholds unfair labor practices finding By Hassan A. Kanu and Porter
Wells UPS Ground Freight Inc. lost its bid April 19 to get the D.C. Circuit to overturn a union election by...

 
DuPont's Pasadena workers vote to unionize, contract talks...
Houston Chronicle, The (Houston, TX)   19 Apr 2019 11:48
Workers at DuPont's Bayport chemical plant in Pasadena have voted in favor of joining an engineers' union and will likely start contract talks
soon, the International Union of Operating Engineers confirmed Friday. The vote comes as workers are nervous...

 
Volkswagen to Workers: We Will ‘Remain Neutral’ in Union Vote
BloombergLaw - Labor Relations News   19 Apr 2019 10:37
• Company said it has no prearrangements with union • CEO: Too early to judge possible union effect on profit By Andrew Wallender
Volkswagen told employees at its Chattanooga, Tenn., plant hat it would “remain neutral” in the midst of an ongoing...

 
The labor-rights activist who helped win 2 million US caregivers higher wages warns that robots aren't the
real threat to workers
Business Insider UK   19 Apr 2019 10:06
Sarita Gupta's mission is to ensure that we don't forget "the future of workers" in our ongoing discussion on "the future of work." As he co-
execu ive director of the union rights group Jobs with Justice, Gupta has spent her career as a leading voice...
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From: Bock, Richard
To: Stock, Alice B.; Baniszewski, Joseph; Walters, Kimberly; Szapiro, Miriam; Compton, Kayce R.; Sophir, Jayme
Cc: Tursell, Beth; Hatfield, Yvette; Arbesfeld, Mark; Robb, Peter
Subject: RE: Verizon -- Response to MSJ/MSJ -- AS FILED
Date: Monday, April 22, 2019 10:39:57 AM
Attachments: RSP.01-CA-188393.Verizon 01-CA-188393 GC s Opposition to Respondent s Motion for Summary Judgment

(1).pdf
BRF.01-CA-188393.Verizon 01-CA-188393 - Exhibits for GC s Opposition and Cross Motion for Verizon (1).pdf

The attached was filed Friday afternoon. Thanks to all 
 
Richard
 

From: Stock, Alice B. 
Sent: Tuesday, April 16, 2019 2:21 PM
To: Baniszewski, Joseph <Joseph.Baniszewski@nlrb.gov>; Bock, Richard <Richard.Bock@nlrb.gov>;
Walters, Kimberly <Kimberly.Walters@nlrb.gov>; Szapiro, Miriam <Miriam.Szapiro@nlrb.gov>;
Compton, Kayce R. <Kayce.Compton@nlrb.gov>; Sophir, Jayme <Jayme.Sophir@nlrb.gov>
Cc: Tursell, Beth <Beth.Tursell@nlrb.gov>; Hatfield, Yvette <Yvette.Hatfield@nlrb.gov>; Arbesfeld,
Mark <Mark.Arbesfeld@nlrb.gov>; Watts, Elicia <Elicia.Watts@nlrb.gov>; Robb, Peter
<Peter.Robb@nlrb.gov>
Subject: RE: Verizon
 
Kimberly,

Thanks,
Alice
 
Alice B. Stock
Associate General Counsel
National Labor Relations Board
1015 Half Street S.E.
Washington, D.C. 20570
Tel. (202) 273-3819
Fax (202) 273-4483
Email: Alice.stock@nlrb.gov
 

From: Baniszewski, Joseph 
Sent: Thursday, March 28, 2019 8:27 PM
To: Bock, Richard <Richard.Bock@nlrb.gov>; Robb, Peter <Peter.Robb@nlrb.gov>; Kyle, John
<John.Kyle@nlrb.gov>; Stock, Alice B. <Alice.Stock@nlrb.gov>
Cc: Tursell, Beth <Beth.Tursell@nlrb.gov>; Hatfield, Yvette <Yvette.Hatfield@nlrb.gov>; Arbesfeld,
Mark <Mark.Arbesfeld@nlrb.gov>; Watts, Elicia <Elicia.Watts@nlrb.gov>
Subject: RE: Verizon
 

(b) (5)

(b) 
(5)

(b) (5)



I will be in the office tomorrow 
 

Richard, good luck at tomorrow’s 
 
Joe
 

From: Bock, Richard 
Sent: Thursday, March 28, 2019 8:06 PM
To: Robb, Peter <Peter.Robb@nlrb.gov>; Kyle, John <John.Kyle@nlrb.gov>; Stock, Alice B.
<Alice.Stock@nlrb.gov>
Cc: Tursell, Beth <Beth.Tursell@nlrb.gov>; Hatfield, Yvette <Yvette.Hatfield@nlrb.gov>; Baniszewski,
Joseph <Joseph.Baniszewski@nlrb.gov>; Arbesfeld, Mark <Mark.Arbesfeld@nlrb.gov>; Watts, Elicia
<Elicia.Watts@nlrb.gov>
Subject: FW: Verizon
 
Peter, John & Alice:
 
Attached is Region 1’s Opposition to Respondent’s Motion for Summary Judgment and Cross Motion
for Summary Judgment in the Verizon case (where we ask that Cooper Tire be overruled). Also
attached for your reference are the GC Appeals Minute and Respondent’s Motion for Summary
Judgment. I have 

:
 

1. 

 
2. 

 
3. 

 

 
I am , but should be able to get
back on line in the early afternoon.
 
Please let us know if you would like to discuss and we’ll set something up.

(b) (5)
(b) (5)

(b) (6)

(b) (5)

(b) (5)

(b) (5)

(b) (5)

(b) (6)

(b) (5)
(b) (5)



 
Thanks.
 
Richard
 

From: Murphy, Paul 
Sent: Thursday, March 28, 2019 4:35 PM
To: Bock, Richard <Richard.Bock@nlrb.gov>; Watts, Elicia <Elicia.Watts@nlrb.gov>; Shih, Andrew M.
<Andrew.Shih@nlrb.gov>; Arbesfeld, Mark <Mark.Arbesfeld@nlrb.gov>; Baniszewski, Joseph
<Joseph.Baniszewski@nlrb.gov>
Cc: Goldman, Emily G. <Emily.Goldman@nlrb.gov>; Switzer, Gene M. <Gene.Switzer@nlrb.gov>;
Sacks, Laura A. <Laura.Sacks@nlrb.gov>
Subject: FW: Verizon
 
Attached is Emily’s and Region 1’s 

 

From: Sacks, Laura A. 
Sent: Thursday, March 28, 2019 3:55 PM
To: Murphy, Paul <Paul.Murphy@nlrb.gov>
Cc: Switzer, Gene M. <Gene.Switzer@nlrb.gov>; Goldman, Emily G. <Emily.Goldman@nlrb.gov>
Subject: Verizon
 

 
Laura A. Sacks
Regional Attorney
NLRB
Thomas P. O’Neill Federal Building
10 Causeway St.
Boston, MA 02222-1072
(857) 317-7802
(202) 674-7157 (cell)
 

P  Go Green!  Do not print this email unless it's necessary!

E-File:
The NLRB has converted to an electronic file system. 
The NLRB strongly encourages all parties to file electronically,
through our online E-File system, all substantive case documents
presented to the Agency; a link to access our E-File system is here: 
https://apps.nlrb.gov/eservice/efileterm.aspx
To file new charges or petitions, use this link:
https://apps.nlrb.gov/eservice/efileterm.aspx?app=chargeandpetition
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 01 

 
 
VERIZON NEW ENGLAND, INC. 
 
  and 
 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 2222 
 

 
 
    
 Case 01-CA-188393 

 
COUNSEL FOR THE GENERAL COUNSEL’S  

OPPOSITION TO RESPONDENT’S MOTION FOR SUMMARY JUDGMENT  
AND CROSS MOTION FOR SUMMARY JUDGMENT 

 
 Counsel for the General Counsel (General Counsel) files this Opposition to Respondent’s 

Motion for Summary Judgment dated February 15, 2019 (Respondent’s Motion) and Cross 

Motion for Summary Judgment.  The General Counsel agrees with Respondent that no hearing is 

necessary.  However, it is the General Counsel’s position that summary judgment should be 

granted to the General Counsel, rather than to Respondent, for the reasons articulated herein.  

This case provides an excellent opportunity for the Board to reverse problematic precedent 

involving racially-charged picket line misconduct by employees, to eliminate inconsistencies in 

the Board’s approach to cases involving such conduct, and to align the Board’s approach more 

closely with Title VII doctrine involving race-based workplace misconduct. 
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I. FACTS1 

A. Background  

IBEW Local 2222 (Union) represents a unit of technicians dispatched to service calls out 

of Verizon New England’s (Respondent) garages in eastern Massachusetts.  While ancillary to 

the instant dispute, retail employees at some of Respondent’s retail stores in the same geographic 

region are in turn represented by the Communication Workers of America (CWA).  AOA at 2. 

Following a September 2012 strike, Respondent and the Union entered into an 

“Agreement Regarding Strike Discipline” (Strike Discipline Agreement) to create a framework 

for handling misconduct that occurred during the strike, including picketing misconduct.2  

Section 5 of the Agreement states that: 

The Company and Union agree that workers have the right to engage in lawful 
strikes and engage in other activity protected by the National Labor Relations Act 
and the Company will not discipline or otherwise discriminate against workers 
for engaging in conduct that is protected by the National Labor Relations Act. 

 
The Company and the Union further agree that in the event of any future strike or 
work stoppages, the following will constitute just cause for discharge: 

 
• threats of physical or sexual assault directed at individuals or their family 

members; 
 
• the use of racial or sexual slurs or other hate speech that vilifies a person 

or a group on the basis of color, disability, ethnicity, gender, sexual 
orientation, nationality, race, religion or other legally protected status. 

 

                                                 
1 The facts cited herein are based on the findings that were made by Arbitrator Shrage in his November 6, 2017 
Opinion and Award and/or the record evidence that was presented to him at the arbitration.  Arbitrator Shrage’s 
Opinion and Award is attached as Exhibit 25 to the Affidavit of Arthur Telegen (Telegen) that Respondent 
submitted in support of its February 15, 2019 Motion for Summary Judgment.  The term “AOA” will be used to 
designate citations to Arbitrator Shrage’s Award and “Aff. Ex___” will be used to designate the Exhibits attached to 
Telegen’s Affidavit.  Exhibit 22 of Telegen’s Affidavit is the transcript of the arbitration proceedings.  References to 
that transcript will include a reference to the page of Exhibit 22 and the particular page of the transcript appearing on 
that Exhibit page number which will appear in parenthesis.   
2 While the Strike Discipline Agreement contains no effective term, the parties agree that it remains in effect.  Aff. 
Exs. 2 and 22 at 2(pgs. 8-9).  
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The parties agree that provocation is a mitigating circumstance that must be taken 
into account in determining discipline, but that being on strike is not itself 
provocation. 

 
The parties do not condone employees engaging in unlawful conduct, including 
conduct that violates state and federal anti-discrimination laws.  

 
This agreement does not waive the right of the Union or of any individual to 
maintain before the NLRB that the conduct for which an employee is disciplined 
during a strike is protected by the National Labor Relations Act.3 
 

Aff. Exs. 2, 22 at 2 (pgs. 8-9); AOA at 2, fn1. 
 
B. The 2016 Strike  

The Union and the CWA went on strike on April 13, 2016,4 after they were unable to 

reach successor collective bargaining agreements with Respondent.  AOA at 2; Aff. Ex. 22 at 23 

(pg. 350).  Prior to the strike, Respondent sent communications to its employees informing them 

of the continued validity of the 2012 Strike Discipline Agreement, including its ban on “racial or 

sexual slurs or other hate speech” and “threats” which constituted “just cause for discharge.”  

AOA at 2. 

During the strike, the Union was asked to assist CWA employees picketing at 

Respondent’s Everett, Massachusetts retail store (Everett store).  AOA at 3, fn 2.  Carl Stagliano 

(Stagliano), the employee at issue in the instant dispute, had worked for Respondent as a 

technician for approximately 29 years, and participated in a number of strikes against 

Respondent, including the 2016 strike.  AOA at 2; Aff. Ex. 22 at 28 (pg. 509).  All of Stagliano’s 

picketing conduct during the 2016 strike that is at issue in this case took place at the Everett 

store.  AOA at 2, 3.   

 

                                                 
3 Italics added for emphasis; underlining in original. 
 
4 All dates hereinafter are 2016 unless otherwise noted. 
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C. Stagliano’s Discharge and the Region’s Pre-Arbitral Deferral 

By letter dated May 20, Respondent notified Stagliano that, if and when the strike ended, 

he was not to report to work with other employees.  Rather, he would be placed on suspension 

without pay status pending the investigation of alleged strike misconduct that occurred on May 8 

and May 19.  Aff. Ex. 4.  After the strike ended on about May 31, Stagliano was placed on 

suspension while Respondent investigated his strike conduct.  Aff. Ex. 5.  Pursuant to that 

investigation, on June 29, Respondent terminated Stagliano because he had allegedly “engaged 

in hate speech and threatening behavior” toward non-striking employees of Respondent during 

the strike.  AOA at 19, fn 14. 

On November 17, the Union filed the instant unfair labor practice charge alleging that 

Stagliano was unlawfully suspended and discharged for engaging in lawful picketing activity, in 

violation of Sections 8(a)(1) and (3) of the Act.5  On January 6, 2017, the Regional Director 

issued a letter to the parties notifying them that further processing of the charge was being 

deferred to their contractual grievance-arbitration procedure in accordance with the Board’s 

deferral policy as set forth Collyer Insulated Wire,6 and United Technologies Corp.7 

D. The Arbitrator’s Decision 

The parties submitted the matter of Stagliano’s suspension and termination to arbitration, 

and on November 6, 2017, Arbitrator Shrage issued his Decision and Award, concluding that 

Respondent had just cause to suspend and terminate Stagliano, and that his suspension and 

                                                 
5 A copy of the Charge is attached as Exhibit 1. A copy of the Affidavit of Service of the Charge on Respondent is 
attached as Exhibit 2.  A copy of the First Amended Charge that was filed on December 8, 2016 is attached as 
Exhibit 3, and a copy of the Affidavit of Service of the First Amended Charge on Respondent is attached as Exhibit 
4.  
 
6 192 NLRB 837 (1971). 
 
7 268 NLRB 557 (1984).  A copy of the January 6, 2017 letter is attached as Exhibit 5.   
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discharge did not violate the Act.  In that regard, the Arbitrator found that Stagliano engaged in 

the misconduct attributed to him on the dates in question, and that his findings were consistent 

with Board law.  Aff. Ex. 25. 

At the onset of his discussion, the Arbitrator duly noted that he had two issues to review: 

whether Stagliano’s termination was for “just cause” and whether his termination violated the 

Act.  AOA at 1.  The Arbitrator then indicated that Stagliano had acknowledged at the hearing 

that he had been informed, prior to the start of the 2016 strike, that the Union and Respondent 

had agreed that the use of racial slurs and/or threats of violence were grounds for termination.  

AOA at 3. 

1. The Arbitrator found that Stagliano used the “n-word” 

The Arbitrator found that on the morning of May 8, Stagliano mouthed the "n-word" at a 

non-striking African-American employee and later, in a separate incident, at a second non-

striking African-American employee.  AOA at 30-31.  These employees, working inside the 

Everett store, testified that they observed Stagliano, through the glass window mouthing the “n-

word” in their direction in an “exaggerated manner.”  AOA at 29.  The Arbitrator discredited 

Stagliano’s testimony that he was simply mouthing the word “scab” along with “Nnamdi,” the 

name of another African-American employee who had crossed the picket line and whom the 

picketers considered a “scab.”  AOA at 30-31.  The Arbitrator noted that, in fact, Nnamdi was 

not even working that morning,8 also discrediting Stagliano’s assertion that “there was a glare 

and he could not tell Nnamdi from another employee.”  Id.9 

                                                 
8 He had an accommodation that allowed him to start no sooner than noontime on Sundays.  AOA at 9, fn 9 
 
9  The Arbitrator also dismissed the contention that Stagliano was mouthing Nnamdi’s name as a rallying call, noting 
that “it is not reasonable to believe that a ‘rallying cry’ would be mouthed rather than shouted.” AOA at 31. 
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2. The Arbitrator found that Stagliano threatened “I’ll kick your ass” 

The Arbitrator also found that on May 16, Stagliano threatened "I'll kick your ass" at a 

third “non-striking African American worker and also separately at a Hispanic security employee 

working for Respondent.  AOA 34-35.  The Arbitrator found that on that date, at the end of the 

work day around 7 p.m., these two employees went outside the store to retrieve the stanchions 

while picketing was still taking place.  AOA at 31-35.  When the security employee mishandled 

the stanchions, they fell near Stagliano, who was walking the picket line. Stagliano then told both 

employees “I’ll kick your ass” and “I’ll kick your ass, too.”  Id. at 34-35.  While there was some 

dispute as to whether the security employee had pushed the stanchions to tip it forward and 

toward the path of the picketers, the Arbitrator found no evidence that the fallen stanchions 

tripped Stagliano, or caused him to “hop, skip, jump or anything of the like to get around the 

stanchions.”  Id. at 34-36 

3. The Arbitrator found that Stagliano called an African-American 
      employee “boy” 
 

The Arbitrator also found that, on May 19, Stagliano used "boy" as a racial slur towards a 

fourth non-striking African American worker.  AOA at 35-36.  The Arbitrator found that, on that 

date, as the non-striking employees parked their cars and walked toward the store, Stagliano 

began to yell “That’s a nice car, boy. That’s a nice car, boy,” emphasizing the word “boy.”  Id.  

Stagliano acknowledged at the hearing that he had used terms like “scab, dirt bag, shit, boy,” 

however he claimed that he said “boy” because the car of the non-striking employee had a 

Batman vanity cover, and he was using the term as “little boy, stupid.”  Id.  The Arbitrator 

discredited Stagliano’s explanation, noting that “in light of the racial makeup of those working 

during the strike the notion that the word ‘boy’ was not used in a derogatory manner is simply 
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not credible.”  Id. at 36.  The Arbitrator added that Stagliano knew or should have known that 

use of that word in such a setting would be viewed as a racial slur.  Id. 

In the end, the Arbitrator concluded that Respondent had terminated Stagliano for “just 

cause” because he had violated the picketing rules “mutually agreed upon by the Union and 

Respondent.” AOA 35-36.  In a footnote, the Arbitrator noted that his “conclusions are 

consistent with NLRB case law,” citing Clear Pine Mouldings, Inc.10 for the proposition that, 

under Board law, there is no “per se rule that words alone can never warrant a denial of 

reinstatement in the absence of physical acts.”  AOA at 37, fn 23.  In the same footnote, he 

reiterated that the Union and Respondent had “agreed that ‘racial slurs’ and ‘threats of physical 

assault directed at individuals’ would constitute just cause for discharge,” and he was not 

“directed to any case or statutory authority that would prohibit such an agreement by an 

employer and union or would prohibit the enforcement of such an agreement under the facts of 

this case.”  Id. 

On December 28, 2017, the Region, relying on Babcock & Wilcox Constr. Co. Inc.,11 

deferred to the Arbitrator’s award and dismissed the charge.  Aff. Ex. 26.  The dismissal letter 

noted that Stagliano was terminated for his use of racial slurs, hate speech, and threats, and not 

for his protected picket line conduct.  On January 11, 2018, the Union appealed the Regional 

Director’s deferral decision to the General Counsel and on October 2, 2018, the General Counsel 

sustained the Union’s appeal, concluding that deferral to the Arbitrator’s decision was 

inappropriate under the standards set forth in Babcock, supra, and remanding the case to the 

                                                 
10 268 NLRB 1044 (1984), supra fn 3. 
 
11 361 NLRB 1127 (2014). 
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Regional Director for further action.12  On December 13, 2018, the Regional Director issued a 

Complaint and Notice of Hearing alleging that Stagliano was suspended and ultimately 

terminated in violation of Section 8(a)(1) and (3) of the Act.  The Complaint and Notice of 

Hearing includes the following: 

NOTICE OF INTENT 

Although this Complaint alleges that under existing Board law Respondent 
violated Section 8(a)(1) and (3) of the Act by terminating and not reinstating Mr. 
Carl Stagliano, at the trial in this matter the General Counsel will present to the 
Administrative Law Judge (ALJ) and the Board an alternative standard for 
assessing racist remarks made on a picket line. 

 
Thus, the General Counsel will urge the ALJ and the Board to reconsider and 
overturn the decision in Cooper Tire & Rubber Company, 363 NLRB No. 194 
(2016), enforced 866 F.3d 885 (8th Cir. 2017), and any other cases applying the 
standard from Clear Pine Mouldings, Inc., 268 NLRB 1044 (1984), enforced 765 
F. 2d 148 (9th Cir. 1985), cert. denied 474 U.S. 1105 (1986), to racist remarks 
made on a picket line. The General Counsel will argue that the ALJ and the Board 
should find and conclude that racist remarks made on a picket line are not 
protected under the Act because such remarks conflict with other federal policies, 
statutes and regulations. Under this new standard, Respondent’s decision to 
terminate and not reinstate Mr. Stagliano would not violate Section 8(a)(1) and 
(3) of the Act. 

 
Aff. Ex. 28.13.  The Respondent filed its Answer to the Complaint on December 27, 2018.  

Aff. Ex. 29. 

 On February 15, 2019, Respondent filed a Motion for Summary Judgment pursuant to 

Section 102.24(b) of the Board’s Rules and Regulations, asking the Board to grant it judgment as 

a matter of law, regardless of whether it defers to the Arbitration Award or reaches the merits of 

the case.  

 

                                                 
12 A copy of the October 2, 2018 letter is attached as Exhibit 6.   
13  A copy of the Affidavit of Service of the Complaint and Notice of Hearing is attached as Exhibit 7. 
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II. ARGUMENT 

A. Respondent Cannot Meet its Burden of Proving that Deferral to the Arbitrator’s 
Award in this Case is Appropriate under Babcock. 
 
In Babcock,14 the Board adopted a new post-arbitral deferral standard in Section 8(a)(1) 

and (3) cases to replace the standard adopted in Spielberg Mfg. Co.,15 and refined in Olin Corp.16  

In Babcock, the Board held that where arbitration procedures appear to be fair and regular, post-

arbitral deferral is appropriate when the: (i) the Arbitrator was authorized to decide the statutory 

issue;  (ii) the Arbitrator was presented with and considered the statutory issue or was prevented 

from doing so by the party opposing deferral; and (iii) Board law “reasonably permits” the 

award.17   

The party urging deferral, in this case Respondent, has the burden of proving that the 

requirements for deferral set forth in Babcock have been satisfied.18  To satisfy the first prong of 

the Babcock test, a party must demonstrate that the specific statutory right was incorporated into 

the collective-bargaining agreement or, if it was not, that the parties explicitly authorized the 

Arbitrator to decide the statutory issue.19  The second prong is satisfied by a showing that the 

Arbitrator identified the statutory issue and at least generally explained why (s)he found that the 

facts presented either did or did not support the unfair labor practice allegation.  A detailed 

examination of Board law is not required.20  Finally, to satisfy the third prong of the Babcock 

                                                 
14 Supra. 
 
15 112 NLRB 1080 (1955). 
 
16 268 NLRB 573 (1984). 
 
17 361 NLRB at 1131. 
 
18 Id. 
 
19 Id. at 1133.   
 
20 Id. at 1137. 
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test, the moving party must establish that the Arbitrator’s decision constitutes a reasonable 

application of the statutory principles that would govern the Board’s decision to the facts of the 

case, if the case were presented to it.21  The Arbitrator need not reach the same result that the 

Board might reach, but rather one that a decisionmaker reasonably applying the Act could reach, 

without a de novo review of the Arbitrator’s decision.22  

The General Counsel contends that Respondent has not met its burden of proof with 

respect to establishing the second and third prongs of the Babcock test, and that, therefore, 

deferral to the Arbitrator’s award is inappropriate.23 

1. Deferral to the Arbitrator’s award is inappropriate because he did not 
consider the statutory issue, as required under the second prong of Babcock.  
 

While the Board has indicated that it would not require “a detailed exegesis of Board 

law,” in order to satisfy the second prong of the Babcock test, it does require that the Arbitrator 

identify the issue and at least generally explain why (s)he found that the facts presented either 

did or did not support the unfair labor practice allegation.24  Historically, the Board has refused to 

defer in cases where the arbitral award disavowed any intention of deciding the unfair labor 

practice, but where the Arbitrator nonetheless made gratuitous comments or findings as to the 

                                                 
 
21 Id. at 1138. 
 
22 Id. 
 
23 With respect to the first prong of the Babcock, Respondent has met its burden of proof.  Evidence demonstrates 
that the parties authorized the Arbitrator to decide the statutory issue and there is no evidence to suggest that the 
arbitral proceedings were not “fair and regular.”   
 
24 Id. at 1134. 
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merits of the statutory claim.25  In this case, it is apparent that the Arbitrator did not consider the 

statutory issue of whether Stagliano lost the protection of the Act as a result of his conduct.   

In Clear Pine Mouldings,26 the Board held that strike misconduct loses the protection of 

the Act only if, under all of the surrounding circumstances, it may reasonably tend to coerce or 

intimidate other employees in the exercise of rights protected under the Act.  In the instant case, 

while the Arbitrator found that Stagliano uttered racist remarks, and his award cites an isolated 

phrase in Clear Pine Mouldings for the proposition that there are no per se rules in strike 

misconduct cases, the award fails to consider the fact that there are no per se rules precisely 

because Clear Pine requires a case-by-case analysis of whether the conduct (in this case, 

Stagliano’s racist comments) tended to coerce or intimidate non-striking employees.  Since the 

Arbitrator in the instant case never engaged in such an analysis, he cannot be found to have 

properly considered the underlying statutory issue. 

Moreover, the Arbitrator’s citation of a solitary phrase from Clear Pine Mouldings was 

gratuitous and hollow.  This is especially true since, in other sections of the decision, including 

the footnote allegedly considering the statutory issue, the Arbitrator specifically noted that the 

parties had already agreed that racist remarks would be considered just cause for termination 

(without any consideration of their tendency to coerce or intimidate), thus implicitly suggesting 

that it was ultimately unnecessary for him to determine and/or decide the statutory claim. 

As noted above, the Arbitrator did not analyze whether Stagliano’s racist remarks tended 

to coerce or intimidate non-striking employees.  Had he done so, the Board’s decision in Clear 

                                                 
25 See B & W Construction Co., 263 NLRB 405, 405 n.3 (1982), enfd sub nom. NLRB v. Babcock & Wilcox Co., 736 
F.2d 1410 (10th Cir. 1984); Professional Porter & Window Cleaning Co., 263 NLRB 136, 136-37 (1982), enfd, 742 
F.2d 1438 (2d Cir. 1983) (table decision). . 
 
26 268 NLRB 1044, 1046 (1984), enfd 765 F.2d 148 (9th Cir. 1985), cert denied 474 U.S. 1105 (1986).          



12 
 

Pine Mouldings would have compelled a finding that Stagliano’s suspension and subsequent 

discharge violated Section 8(a)(3) of the Act.  In that regard, it is clear from the Arbitrator’s 

award that Stagliano engaged in no physical violence, and that his racist remarks were not 

accompanied by threats of physical harm to their targets.  Moreover, as the Arbitrator found, 

testimony from the May 8 incident indicates that Stagliano mouthed his remarks though the 

store’s glass window, rather than in a face-to-face confrontation with the target of his remarks.  

Similarly, his “kick your ass” comments, uttered without any physical altercation, were not 

accompanied by violence or by racist comments, nor were they made to the same employees to 

whom he uttered the racist slurs.  Under these circumstances, pursuant to the Board’s decision in 

Clear Pine Mouldings, Stagliano’s suspension and subsequent discharge violated Sections 

8(a)(1) and (3) of the Act because, while contemptable, his racist remarks could not be said to 

have the tendency coerce and/or intimidate other non-striking employees.   

2. Deferral to the Arbitrator’s Award is Also Inappropriate Because Board Law 
Does Not “Reasonably Permit” his Decision, as Required Under the Third Prong 
of Babcock. 

 
Deferral to the Arbitrator’s award is inappropriate because Respondent has not 

established, as required under the third prong of Babcock, that the Arbitrator’s decision 

constituted a reasonable application of the Board’s statutory principles to the facts of the case.  

As discussed herein, in cases involving the discharge of striking employees for engaging in strike 

misconduct, not all misconduct is sufficient to disqualify a striker from further employment.27   

In Clear Pine Mouldings,28 the Board reversed the Administrative Law Judge to find that 

picketing employees’ acts of violence and verbal threats reasonably tended to instill fear of 

                                                 
27 In Milk Wagon Drivers Union v. Meadowmoor Dairies, 312 U.S. 287, 293 (1941), the Supreme Court noted that, 
during strikes, employees sometimes engage in “moments of animal exuberance.” 
 
28 Supra. 
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bodily harm in their targets, that such conduct was inherently coercive and intimidating toward 

other employees’ exercise of their Section 7 rights, and that such conduct was, therefore, 

unprotected.  In so concluding, the Board made clear that, in its view, certain kinds of abusive 

threats, even in the absence of overt physical violence, effectively constitute restraint and 

coercion prohibited elsewhere in the Act, are not privileged under the Act, and, as such, could 

serve as a basis for denying an employee the protections of the Act.29  The Clear Pine Mouldings 

standard is an objective one, and does not involve an inquiry into whether any particular 

employee was actually coerced or intimidated by the disputed conduct.30  Moreover, this standard 

applies to misconduct directed at non-employees such as supervisors, security guards, and 

independent contractors.31 

The Board has not always been consistent, however, in its application of Clear Pine 

Mouldings.  For example, in Airo Die Casting,32 the Board upheld an Administrative Law 

Judge’s finding that an employer violated Sections 8(a)(1) and (3) of the Act by terminating an 

employee for using obscene gestures and statements toward, and directing a racial epithet at, an 

African American security guard while on the picket line.  In Airo Die Casting,33 a picketing 

employee directed racial slurs at African American replacement workers while picketing outside 

of the employer’s facility at shift change, as replacement workers were arriving for the night 

shift, and others who had worked an earlier shift were leaving the facility.  The pickets 

                                                 
 
29 Id. at 1045-46.   
 
30 See, e.g., Mohawk Liqueur Co., 300 NLRB 1075 (1990), enfd 951 F.2d 1308 (D.C. Cir. 1991). 
 
31 See, e.g., General Chemical Corp., 290 NLRB 76, 82 (1988). 
 
32 347 NLRB 810 (2016). 
 
33 Supra. 
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frequently shouted obscenities and made obscene gestures at the replacement workers.34  Security 

guards with video cameras were monitoring the shift change.  The last of the vehicles leaving the 

facility that evening was driven by the security site commander.  Sitting next to him in the car 

was an African American security guard who held a video camera pointed at a car in front of 

them.  As the car approached the picket line, the discriminatee approached the car extending his 

middle fingers, and yelled “f*** you [n-word]” at the African American security guard.  The 

employer terminated the discriminatee for this conduct and the Union filed an unfair labor 

practice charge over the discharge.  The Board found, affirming the Administrative Law Judge, 

that the picketer’s use of obscene language, gestures, and a racial slur, in the absence of any 

threats or violence, did not rise to a level where he forfeited the protection provided by the Act.35   

More recently, in Cooper Tire,36 the Board upheld an Administrative Law Judge’s 

conclusion that deferral was inappropriate because an Arbitrator’s award was “clearly 

repugnant” to the Act.  In that case, the employer locked out bargaining unit employees after 

they rejected its last, best, and final offer.  During the lockout, the employer continued to operate 

the facility with supervisors, managers, and replacement workers.  The Union set up around-the-

clock picket lines staffed by employees so that, in order to enter or leave the facility, non-union 

employees and replacement workers were forced to cross the picket lines.  Many of the 

replacement workers were African-American.   

 At issue was the conduct of one picketer, a white employee, who positioned himself at 

the plant’s shift change, together with other picketers, at an intersection near the main gate of the 

                                                 
34 Id. at 811. 
 
35 Id. at 812. 
 
36 363 NLRB No. 194 (2016), enfd 866 F.3d 885 (8th Cir. 2017). 
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facility as buses arrived with replacement workers beginning their shifts.  The picketers held 

signs and yelled profanities at the workers entering the plant.  The picketers’ conduct toward the 

replacement workers included name-calling, accusations that they were un-American and were 

stealing locked-out employees’ jobs, statements that the picketers did not want them there, and 

demands that they go home.  One picketer, whose conduct served as the basis for the underlying 

charge, yelled, “Hey, did you bring enough KFC for everyone?” to which another picketer 

added, “Go back to Africa, you bunch of f***ing losers.”  A few minutes later, the employee 

who had made the KFC comment said, “Hey, anybody smell that?  I smell fried chicken and 

watermelon,” eliciting laughter from his fellow picketers.37  These comments were shouted eight 

(8) and twenty-seven (27) seconds after the van carrying the replacement workers had crossed 

the picket line.38 

The following week, the employer discharged the employee who made the fried chicken-

related comments for “gross misconduct,” relying on its policy prohibiting racial harassment.39  

The Union filed a grievance and the case proceeded to arbitration.  The Arbitrator found just 

cause, but an Administrative Law Judge declined to defer to that finding, because it conflicted 

with the Act’s protections.  The Judge, relying on Clear Pine Mouldings and Airo Die, found that 

the remarks which were unaccompanied by any threats,  

…most certainly were racist, offensive, and reprehensible…they were not violent 
in character, and they did not contain any overt or implied threats to replacement 
workers or their property.40 
 

                                                 
37 Id., slip op. at 4. 
 
38 Id. 
 
39 Id. at 5. 
 
40 Id. at 8. 
 



16 
 

The Judge also noted that the employee shouted the remarks several seconds after the van had 

passed, and that the employer’s workplace racial harassment policy “…ma[d]e no reference to 

conduct on the picket line in situations in which such policy violations occurred in the context of 

conduct protected by the Act.”41  The Eighth Circuit upheld the Board’s decision.42 

 In the instant case, the Arbitrator’s decision does not explain or analyze, as required 

under Clear Pine Mouldings, why Stagliano’s racist remarks tended to coerce or intimidate non-

striking employees.  This tendency to coerce or intimidate, or the absence of such a tendency, is 

an essential element of the Clear Pine analysis.43  The absence of this portion of the analysis 

places the instant case in stark contrast with the Board’s Airo Die and Cooper Tire decisions, in 

each of which it reached a finding regarding the conduct’s tendency to coerce or intimidate.  

Given the Arbitrator’s incomplete analysis in the instant case, the third prong of the Babcock test 

had not been satisfied, and therefore his decision is not “reasonably permitted” under Board law. 

3. By Agreeing That Employees’ Use of Racial Slurs or Other Hate Speech Could 
Constitute Just Cause for Discharge, the Union did not Waive any Protections 
Under the Act That Might Apply to Such Conduct. 

 
The 2012 Strike Discipline Agreement provides that Respondent will not discipline 

employees who engage in lawful picket line conduct, while making clear that the use of “racial 

or sexual slurs or other hate speech” in the course of engaging in such conduct “will constitute 

                                                 
41 Id. 
 
42 Cooper Tire & Rubber Co. v. N.L.R.B., 866 F.3d 885 (8th Cir. 2017). 
 
43 See Consolidated Communications, 367 NLRB No. 7 (2018).  In this supplemental decision, the Board found that 
a striking employee’s erratic driving lost the protection of the Act under Clear Pine.  Notably, a supplemental 
decision was required because the Court of Appeals for the District of Columbia Circuit had remanded the case back 
to the Board for a proper application of Clear Pine.  Id., slip op. at 1.  The Court of Appeals had noted that, while 
the Board had found that there was no violence in the striking employee’s erratic driving, it had failed to take the 
“next analytical step” of determining whether the erratic driving had a tendency to coerce or intimidate non-striking 
employees. Id. 
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just cause for discharge.”  Additionally, the Agreement memorializes the parties’ understanding 

that they are not waiving the right of any individual to maintain before the Board that the 

conduct for which an employee is disciplined during a strike is protected under the NLRA.  

Taken together, these provisions preserve Respondent’s right to discharge employees for just 

cause if they are found to have engaged in the prohibited conduct, while preserving the Union’s 

right to argue before the Board that the conduct is protected.  Nowhere in the Agreement does it 

state that the Union waived any protections under the Act that could apply to employee picket 

line conduct by agreeing that employees’ use of racial slurs or other hate speech on the picket 

line constitutes just cause for discharge. 

More significantly, the presence of these two (2) separate sentences in the Agreement 

precludes a finding of waiver.  The Supreme Court has long held that the Act disfavors waivers 

of statutorily protected rights and will find such a waiver only when it has been made in a “clear 

and unmistakable” manner.”44  Moreover, to the extent that Respondent contends that the 

sentences at issue are internally contradictory, the Board has previously adopted the 

Administrative Law Judge’s finding in Flatbush Manor Care Center45 which states that, when 

“two parts, which, read together, are in conflict and thus ambiguous,” they can “hardly be said to 

provide clear and convincing language of waiver.”  If, however, one considers that these two (2) 

sentences must be “read together,” and “in the light of the ordinary or plain meaning of terms,” 

as the Board recommends in Carrier Corp.,46 a reasonable interpretation of the sentences herein 

is that while the parties had authorized the Arbitrator to consider whether strike conduct was 

                                                 
44 Metropolitan Edison Co. v. N.L.R.B., 460 U.S. 693 (1983). 
 
45 315 NLRB 14, 19 (1994). 
 
46 319 NLRB 184, 199 (1995), and cases cited therein (adopting the Administrative Law Judge’s analysis). 
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protected under the Act, if the Arbitrator nevertheless failed to do so (as appears to be the case 

here) the Union reserved the right to argue the overlooked statutory rights before the Board.47  

Respondent cannot credibly assert, as it attempts to do in its Motion, that the Board must 

accept the Arbitrator’s finding that Stagliano was discharged for strike misconduct that the 

Union agreed would result in discharge, and that the Board  

may review only whether the Act effectively forbids the Union from agreeing 
such strike misconduct would result in discharge.  That is an issue of law, and it is 
not even disputed.48 
 

In agreeing to deferral, Respondent was fully aware that the Arbitrator’s decision would be 

subject to Board review.  The entire body of Board law governing deferral to arbitral awards is 

premised on the notion that the Board reserves the right to review an Arbitrator’s decision under 

certain limited circumstances and, when appropriate, to elect either to defer to it or not to, and, if 

not, to reach its own conclusion.49  Thus, while the 2012 Strike Agreement provides that certain 

kinds of picket line misconduct will constitute just cause for termination, it cannot be read to 

waive the Union’s right to assert in a proceeding before the Board that the conduct in question 

was protected under the Act. 

There is also no evidence in the instant case that the parties agreed when they were 

negotiating the 2012 Strike Agreement that, if the Union opted to arbitrate an employee’s 

                                                 
47 Moreover, in an unpublished Board decision dealing with a similar waiver issue in a pre-arbitration deferral 
scenario, the Board upheld the deferral while at the same time clearly declaring that “we retain jurisdiction of this 
matter pending issuance of the arbitrator’s decision, and our processes may be reinvoked if the arbitral award is not 
susceptible to an interpretation consistent with the Act.” (under the old Spielberg/Olin deferral standards), 
Certainteed Corp., 2013 WL 772784 (2013) at fn. 3.   
 
48 Respondent’s Motion at 3.   
 
49 See generally, Collyer Insulated Wire, supra; Spielberg Mfg. Co., supra; Olin Corp., supra; Babcock & Wilcox 
Construction Co., supra.   
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discharge for just cause, it would, in effect, be giving up its right to assert before the Board that 

certain employee conduct on the picket line was protected under the Act. 

Similarly, the parties’ collective-bargaining agreement contains no language that could 

even arguably be construed to constitute such a waiver.  Moreover, there is no evidence that the 

parties discussed whether the Agreement contained such a waiver, much less that the Union 

consciously yielded or clearly and unmistakably waived its statutory right to assert that employee 

picket line conduct which the parties agreed could constitute just cause for discharge was, in fact, 

protected under the Act.  Under these circumstances, there is simply no support for the notion 

that, by entering into the 2012 Strike Agreement, the Union waived that right. 

Additionally, the Arbitrator’s decision did not address the Agreement’s explicit language 

providing that the Union does not waive its own right, or the right of any employee to maintain 

before the Board that the conduct for which an employee is disciplined is protected under the 

Act.  The fact that the Arbitrator addressed other language in the Strike Discipline Agreement 

prohibiting Respondent from disciplining employees for conduct protected by the Act is 

insignificant, and avoids the core issue of whether, under current Board law, Stagliano’s conduct 

was protected.   

B. This Case is Ripe for Summary Judgment and Does Not Require a De Novo Hearing 
Because Under the Circumstances Presented Herein, it is Appropriate to Defer to 
the Arbitrator’s Factual Findings.   

 
The General Counsel’s complaint is not premised on a dispute over the underlying facts 

adduced from countless witnesses during the three (3)-day hearing before Arbitrator Shrage.  

Rather, it is premised on a dispute over the appropriate legal consequences, given those facts, 

under current Board law.  The Arbitrator developed a full and complete record, and the parties 

were given the opportunity to cross-examine witnesses and to brief their positions before he 
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issued his award.  Indeed, there is no evidence to suggest that the factual record was deficient in 

any way.  

 Although its decision in Babcock does not directly address the question of whether the 

Board can defer to an Arbitrator’s findings of fact while declining to adopt his or her legal 

conclusions, it also does not preclude the Board from doing so.  In addressing former Member 

Johnson’s concerns, articulated in his partial concurrence/partial dissent, that the Babcock 

standard would result in re-litigation of essential factual issues, the Board rejected the notion that 

it was adopting a “new collateral-estoppel standard.”  Instead, it asserted that it did not address 

the issue of collateral-estoppel, clarified that it does not give collateral estoppel effect to the 

resolution of private claims asserted by private parties, where the Board was not party to the 

prior proceedings, and left open the question of whether it might be free to defer to the 

Arbitrator’s findings of fact should it find such an approach to be appropriate in a given case.50 

Under these circumstances, the implication appears to be that, under the Babcock standard, the 

Board is free to defer to the Arbitrator’s findings of fact even where it opts not to defer to his or 

her legal conclusions.  The instant case lends itself to such an approach, especially since the 

dispute between the parties concerns the legal consequences of Arbitrator Shrage’s findings of 

fact, and not the findings of fact themselves. 

 Pincus Bros.51 raises the question of whether the Board can defer to an Arbitrator’s 

findings of fact while opting not to defer to his or her conclusions.  That case involved an 

employee who was fired after preparing and distributing a handbill to her coworkers that 

advocated for higher wages following a plantwide meeting at which employees had questioned 

                                                 
50 361 NLRB at 1138.   
 
51 237 NLRB 1063, 1065 (1978). 
 



21 
 

various changes in the employer’s pay structure.  Her union filed a grievance on her behalf, and 

the grievance was heard by an Arbitrator.  The Arbitrator upheld the discharge, concluding that 

the employee had abused working time and that her alleged intentional misrepresentation or 

distortion of facts concerning certain of the employer’s practices and business policies in the 

handbill constituted “detrimental unprotected disloyalty.”52 

The Board declined to defer to the Arbitrator’s award in Pincus Bros., concluding that the 

Arbitrator’s findings that the employee’s conduct was unprotected were “so clearly in error that 

it would be repugnant to the policies of the Act to defer to them.”53 In that case, the employer 

asked the Region to defer to the Arbitrator’s award.  The General Counsel opposed deferral, 

arguing that the award was repugnant to the policies of the Act because it sanctioned the 

employer’s discharge of the employee for engaging in protected concerted activity.  The parties 

had agreed that, for the purpose of determining whether the Board should defer to the award, the 

Arbitrator’s factual findings should be accepted as accurate.54  The employer argued, however, 

that if the Board opted not to defer to the arbitration award, it should remand the case to an 

Administrative Law Judge for the taking of additional evidence as to its motivation in 

discharging the employee, which the Administrative Law Judge had refused to allow it to 

present.55  Ultimately, the Board agreed with the General Counsel that deferral was 

inappropriate.  However, while it declined to defer to the Arbitrator’s factual findings under the 

circumstances of the case, it left open the question of whether such a decision might, under 

                                                 
52 Id. at 1063.   
 
53 Id. at 1065.   
 
54 Id. at 1063, fn 2.   
 
55 Id. at 1065. 
 



22 
 

different circumstances, be appropriate.56  Pincus Bros. is distinguishable from the instant case 

because in Pincus Bros., the employer took the position that, if the Board opted not to defer to 

the arbitration award, it should remand the case to the Administrative Law Judge for the taking 

of additional evidence, which the Administrative Law Judge had refused to allow it to present, 

concerning the employer’s motivation in discharging the employee.57 In the instant case, 

however, neither party suggests that the factual record developed by the Arbitrator is deficient.   

It would not be unprecedented for the Board to defer to the Arbitrator’s factual findings 

while declining to adopt his or her legal conclusions.  In IAP World Services, Inc.,58 the Region 

deferred a discharge case to arbitration, and following issuance of the arbitration award, issued a 

complaint alleging that the employer had discharged an employee in violation of Section 8(a)(1) 

and (3) of the Act.  In its Answer, the employer raised as an affirmative defense that the 

discharge grievance had been submitted to arbitration, that the Arbitrator had issued a decision, 

and that the Board should defer to that decision.  The employer subsequently filed a motion, 

opposed by the General Counsel, to adopt the record in the arbitration hearing as the record in its 

NLRB case, to defer to the Arbitrator’s factual findings, and to cancel the hearing.  The 

Administrative Law Judge granted the employer’s motion and accepted the record in the 

arbitration proceeding for purposes of determining whether the arbitration award was in accord 

with Olin Corp.,59 and Spielberg Mfg. Co.60  In granting the motion, the Administrative Law 

                                                 
56 Id. at 1066. 
 
57 Id. at 1065. 
 
58 358 NLRB 33 (2012). 
 
59 Supra. 
 
60 Supra. 
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Judge concluded that it was within his discretion to rely on the arbitration record in deciding 

whether the Arbitrator’s decision was “clearly repugnant” to the Act, citing Pincus Bros., supra.61 

As discussed herein, it is undisputed that the underlying dispute between the parties 

concerns the Arbitrator’s conclusions based on the factual record developed before him, and not 

on the record itself.  Under these circumstances, it is entirely appropriate for the Board to defer 

to Arbitrator Shrage’s Findings of Fact, but not to his legal conclusions. 

C. The Board Should Develop A New Legal Standard Under Which Racist Remarks 
and Other Hate Speech During a Strike are Presumptively Unprotected and Dismiss 
the Instant Complaint.  
 
1. Under the current legal standard set forth by the Board in Cooper Tire, 

Stagliano’s conduct was protected. 
 
For the reasons articulated herein, deferral to the Arbitrator’s award is inconsistent with 

Babcock.  No hearing is necessary to determine the appropriate outcome of this case.  Rather, 

application of current Board law to the Arbitrator’s findings of fact leads to the inescapable 

conclusion that Stagliano’s racist comments on the picket line warrant the protection of the Act 

under Cooper Tire, and that his discharge violated Sections 8(a)(1) and (5) of the Act under 

current Board law. 

Respondent attempts to distinguish the facts of the instant case from those in Cooper Tire 

on the grounds that Stagliano’s conduct took place over multiple days, while the conduct of the 

offending employee in Cooper Tire occurred “…within seconds of each other.”62  Additionally, 

Respondent argues, the comments made by the offending employee in Cooper Tire were made 

                                                 
61 358 NLRB at 36, fn 2.  In making his factual findings in Ortiz Funeral Home, 250 NLRB 730 (1980), the 
Administrative Law Judge considered the opinion and award of the arbitrator, whose award was ultimately vacated 
by the State Supreme Court.  Citing Pincus Bros., supra, the Administrative Law Judge independently evaluated the 
evidence, reaching the same conclusions as the arbitrator about the unit placement of the disputed employees, but 
did so for different reasons than those advanced by the arbitrator.   
 
62 Respondent’s Motion at 20. 
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after a van of African American replacement workers had driven by the picket line, and therefore 

could not have harassed any employee.63  These distinctions, however, are of no legal 

consequence, as there is nothing in the Board’s Clear Pine Mouldings decision to suggest the 

number or frequency of the racially-charged remarks or conduct informed its decision to reverse 

the Administrative Law Judge and uphold the offending employee’s discharge.  A review of all 

of the available evidence, and, in particular, the lack of any evidence suggesting that Stagliano’s 

conduct had a tendency to coerce and/or intimidate other employees, supports the General 

Counsel’s conclusion that Respondent’s discharge of Stagliano violated Sections 8(a)(1) and (3) 

of the Act. 

2. Cooper Tire and its progeny must be overruled in favor of a legal standard that 
holds racist remarks on the picket line to be unprotected under the Act. 

 
As distasteful as it may be for the Board to conclude that Stagliano’s racist conduct 

warrants the protection of the Act, the Board is bound by precedent, unless it determines that 

reversal of such precedent is appropriate for policy or other persuasive reasons.  The General 

Counsel urges such a reversal on the facts of this case because the Cooper Tire decision is bad 

policy and  it conflicts with federal and state laws, including Title VII doctrine governing the 

evaluation of hate speech in the workplace. Accordingly, racist remarks, such as those at issue 

here, should be considered unprotected under the Act.   

When evaluating whether the Act should permit racist remarks directed at non-striking 

and/or replacement workers, the Board must balance the Section 7 rights of the strikers against 

the Section 7 rights, and rights under Title VII of the Civil Rights Act of 1964, of the non-

striking and/or replacement workers as well as the rights and obligations of employers to provide 

a workplace free of unlawful discrimination and harassment.  The Board’s more recent picket 

                                                 
63 Id. 
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line misconduct cases demonstrate the inadequacy of its efforts to balance these interests, or to 

seriously consider competing legal requirements in the workplace.64 Indeed, federal circuit court 

judges have criticized the Board for the approach its “decisions have taken toward the sexually 

and racially demeaning misconduct of some employees during strikes. Those decisions have 

repeatedly given refuge to conduct that is not only intolerable  . . . ., but also illegal in every 

other corner of the workplace.”65 Thus, the Board has required the reinstatement of employees 

whose conduct may have been unlawful under Title VII.66  This approach causes difficulties for 

employers, subject to federal and state anti-discrimination statutes governing the workplace, in 

ensuring that employees enjoy a safe and harassment free work environment.67   

However, Supreme Court precedent directs that the Board must consider the objectives of 

other federal statutes when remedying unfair labor practices. In Southern Steamship v. NLRB,68 

the Board ordered the reinstatement of thirteen (13) seamen who had engaged in a peaceful strike 

and had refused their supervisors’ orders to prepare their ship to leave the dock.69  In denying 

enforcement of the Board’s order, the Court concluded that the seamen’s refusal to work also 

                                                 
64 See, e.g., Detroit Newspaper Agency, 342 NLRB 223 (2004) (affording protection to picketer who was fired after 
blocking a coworker’s exit, repeatedly using the “n-word” and other profanities, referring to a coworker as a 
“whore,” and telling her he hoped her children died.); Airo Die Casting, 347 NLRB at 811 (affording protection to 
picketing employee who approached a car carrying African American security guard with raised middle fingers 
yelling “f*** you [n-word].” 
 
65 Cooper Tire & Rubber Co. v. NLRB, 866 F.3d at 896 (quoting Consolidated Communications, Inc. v. NLRB, 837 
F.32d 1, 20-24 (D.C. Cir. 2016)) 
66 358 NLRB at 36, fn 2; see also Cooper Tire & Rubber Co. v. NLRB, 866 F.3d at 894 (Judge Beam, dissenting) 
(noting that the court’s requiring reinstatement of the striker “is tantamount to requiring that Cooper Tire violate 
federal anti-discrimination and harassment laws, including Title VII”). 
67 The EEOC advises employers to prevent workplace discrimination by adopting a strong anti-harassment policy 
that includes “[a]ssurance that the employer will take immediate and appropriate corrective action when it 
determines that harassment has occurred.” See Best Practices for Employers and Human Resources/EEO 
Professionals: How to Prevent Race and Color Discrimination, https://www.eeoc.gov/eeoc/initiatives/e-
race/bestpractices-employers.cfm (last visited April 12, 2019). 
 
68 316 U.S. 31 (1942). 
 
69 Id. at 34-35. 
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constituted an unlawful mutiny under 18 U.S.C., §§483 and 484, and that the Board had 

exceeded its remedial powers by enforcing the seamen’s right to engage in protected activity in a 

manner that conflicted with other federal statutes.70  Likewise, in Hoffman Plastic Compounds,71 

the Supreme Court refused to enforce a Board order awarding backpay to an employee who was 

an undocumented immigrant who had been fired for engaging in protected activity on the 

grounds that such an award would run counter to the Immigration Reform and Control Act of 

1986 (IRCA).  In Hoffman, the Court noted that it had never deferred to the Board’s remedial 

preferences where such preferences might trench upon federal statutes and policies unrelated to 

the NLRA.72    

Despite the direction from the Supreme Court, the standard set forth in Cooper Tire 

impermissibly tips the scale of Section 7 protections in favor of picketing employees who make 

racist comments, without adequately considering the Title VII concerns of non-picketing 

employees targeted by such conduct.  The Board’s approach in some cases has protected 

employees who target coworkers based on their race to advance their own otherwise-protected 

objectives, to the detriment of those coworkers.  Such an approach is not only at odds with 

federal civil rights statutes, including the Civil Rights Act of 1964, but it improperly endorses the 

use of such vile conduct on the picket line without recognizing its long-term harmful impact on 

                                                 
70 Id. 
 
71 535 U.S. 137, 143-44 (2002). 
 
72 Id. See also Southern S.S. Co. v. NLRB, 316 U.S. 31, 47 (1942) (noting that “the Board has not been 
commissioned to effectuate the policies of the Labor Relations Act so single-mindedly that it may wholly ignore 
other and equally important Congressional objectives. Frequently the entire scope of Congressional purpose calls for 
careful accommodation of one statutory scheme to another, and it is not too much to demand of an administrative 
body that it undertake this accommodation without excessive emphasis upon its immediate task.”). 
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the workplace, the disruption to employers’ operations and on the relationships between 

coworkers in the aftermath of the conduct.73 

In the Eighth Circuit’s review of the Board’s Cooper Tire decision,74 dissenting Circuit 

Court Judge Beam discussed this flaw in the Board’s current approach to evaluating Section 7 

conduct on the picket line as follows: 

“[G]iving strikers a pass on zealous expressions of frustration and discontent 
makes sense. Heated words and insults? Understandable. Rowdy and raucous 
behavior? Sure, within lawful bounds.”  Racial remarks are different. Engaging in 
union organizing or efforts to vindicate protected labor activity does not insulate 
the volatility and heinous nature of racist, or sexist remarks. “Such language and 
behavior have nothing to do with attempted persuasion about the striker's cause. 
Nor do they convey any message about workplace injustices suffered, wrongs 
inflicted, employer mistreatment, managerial indifference, the causes of employee 
frustration and anger, or anything at all of relevance about working conditions or 
worker complaints.”  Discriminatory and degrading stereotypes are not legitimate 
weapons in economic disputes carried out on the picket line. “It is both 
'preposterous' and insulting to ensconce into labor law the assumption that 
'employees are incapable of organizing a union or exercising their other statutory 
rights under the National Labor Relations Act without resort to abusive or 
threatening language' targeted at a person's gender or race.”  Yet, the Board 
repeatedly broadens the protections for such repulsive, volatile, incendiary, and 
heinous activity time and again in cases such as these.75 
 

His position, which was grounded on Circuit Court Judge Millett’s concurring opinion in 

Consolidated Communications rebuking the Board’s treatment of racially and sexually 

demeaning picket line misconduct, can be summarized as criticizing the Board for having 

“repeatedly given refuge to conduct that is not only intolerable by any standards of decency, but 

also illegal in every other corner of the workplace.”76 

                                                 
73 See “Hate Speech as Protected Conduct: Reworking the Approach to Offensive Speech under the NLRA,” 104 
Iowa L.Rev. 985 (2019). 
 
74 866 F.3d 885, 894-99 (2017). 
 
75 Id. at 897-98 (internal citations omitted) (citing Consolidated Communications, Inc. v. NLRB, 837 F.3d 1, 22-23 
(D.C. Cir. 2016)). 
 
76 Id. at 896 (citing Consolidated Communications, 837 F.3d at 20). 
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In addition to the need to balance Title VII rights, the General Counsel believes that this 

type of hate speech is fundamentally unprotected by the Act. As acknowledged by Judge Bean 

above, racist and sexist remarks are unrelated to persuasion for a striker’s cause; hate speech 

does not convey any message about workplace injustice or terms and conditions of 

employment.77 The Board has previously identified the fact that racist conduct has no place in 

Board representation proceedings. In Sewell Mfg. Co.,78 the Board itself recognized that, in the 

context of representation elections, appeals to racial prejudice, even in the absence of threats of 

physical violence, can be an especially powerful emotional force which “is not intended or 

calculated to encourage the reasoning faculty.” Therefore, engaging in racial hate speech is not 

germane to terms and conditions of employment and does not further employees’ efforts in 

organizing or protesting workplace injustice.79 

The Board has previously found an employee’s conduct to be unprotected if it 

significantly disrupts work processes, creates a hostile work environment, or constitutes racial or 

sexual discrimination or harassment. For example, in Avondale Industries, the Board held that 

the employer lawfully discharged a union activist for insubordination based on her unfounded 

assertion that her foreman was a Klansman; the employer was justifiably concerned about the 

disruption her remark would cause in the workplace among her fellow African-American 

                                                 
 
77 Id. at 897-89.  
 
78 138 NLRB 66, 71 (1962). 
 
79 See Adtranz ABB Daimler-Benz Transp., N.A., Inc., v. NLRB, 253 F.3d 19, 26 (D.C. Cir. 2001) (rejecting the 
Board’s argument that offensive and derogatory racial or sexual epithets may be acceptable during union organizing 
or efforts to vindicate protected labor activity, saying “it is preposterous that employees are incapable of organizing 
a union or exercising their other statutory rights under the NLRA without resort to abusive or threatening 
language”). 
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employees.80 In Advertiser Mfg. Co., the employer lawfully disciplined a shop steward who had 

made debasing and sexually abusive remarks to a female employee who had crossed a picket line 

months earlier.81 And, in Honda of America Mfg., the employer lawfully disciplined an employee 

for distributing a newsletter in which he directed one named employee to “come out of the 

closet” and used the phrase “bone us” to critique the employer’s bonus program.82 The Board 

concluded that such language was unprotected because of its highly offensive nature and quoted 

approvingly an earlier decision: 

In view of the controversial nature of the language used and its admitted 
susceptibility to derisive and profane construction, [the employer] could 
legitimately ban the use of the provocative [language] as a reasonable precaution 
against discord and bitterness between employees and management, as well as to 
assure decorum and discipline in the plant.83 

 
 In Honda of America Mfg., the Board held that in making the judgment as to whether 

certain distasteful statements are protected by Section 7, “the Board must take into account an 

employer’s legitimate interest (and perhaps legal obligation) to refrain from having an offensive 

working environment.”84  Thus, Cooper Tire should be overturned because that decision’s 

analysis does not consider an employer’s legitimate interest in providing a workplace free of 

discrimination to its employees.   

                                                 
80 333 NLRB 622, 637–38 (2001). 
 
81 275 NLRB 100, 133 (1985). 
 
82 334 NLRB 746, 747 (2001). 
 
83 Id. at 749 (quoting Southwestern Bell, 200 NLRB 667, 670 (1972)). See also Veterans Administration, 26 FLRA 
114, 116 (1987) (finding racial stereotyping unprotected and upholding employer’s discipline of union president for 
calling a manager the “spook who sat by the door” and an “Uncle Tom” in union newsletter advocating his 
removal), aff’d sub nom. AFGE v. FLRA, 878 F.2d 460 (D.C. Cir. 1989). 
 
84 Id. at 748. 
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Considering the employer’s and co-workers’ interest in a harassment-free workplace and 

finding racist conduct unprotected is also supported by the Board’s recent decision in The Boeing 

Company. As discussed in The Boeing Company, the Board considers workplace civility rules to 

be presumptively lawful because such rules further an “employer’s legal responsibility to 

maintain a work environment free of unlawful harassment based on sex, race or other protected 

characteristics” and the rules would not, when reasonably interpreted, “prohibit or interfere with 

the exercise of NLRA rights.”85 Employees can engage in a wide variety of protected concerted 

activities, including criticizing their employers and fellow employees without utilizing racial 

epithets or other hate speech, which would not further the employee’s workplace concern 

anyhow. 

For the above-articulated reasons, the General Counsel urges the Board to overrule 

Cooper Tire, supra, and other cases that have applied the Clear Pine “tendency to coerce and/or 

intimidate” standard.  Instead, racially inflammatory remarks on the picket line should be 

entirely unprotected under the Act, because their protection conflicts with Title VII’s protections 

afforded to non-striking and/or replacement workers.   

Adoption of this new standard would eliminate a highly-problematic conflict that 

currently exists between NLRB law involving racially-charged picket line conduct and the body 

of law governing comparable conduct under Title VII.  Currently, employers must weigh the risk 

of retaining an employee who engages in such conduct, potentially in violation of Title VII, 

against the risk of terminating such an employee, potentially in violation of the Act.  The 

proposed new test would eliminate this quandary for employers by substituting a zero-tolerance 

standard for racially-based picket line conduct for the current more intangible requirement that 

                                                 
85 The Boeing Company, 365 NLRB No. 154, slip op. at 4 n.15 (Dec. 14, 2017).  
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such conduct must “tend to coerce or intimidate” other employees.  By imposing a blanket policy 

against the protection of racially-inflammatory comments on the picket line, the Board will 

provide greater clarity to both employees and employers,and will send an important message that 

the Section 7 rights of picketing employees do not override the Section VII rights of non-striking 

or replacement employees. 

3. Applying this new standard, Stagliano’s conduct is not protected and his 
discharge does not violate the Act. 

 
The Board’s practice is to apply new policies and standards in “all pending cases, in 

whatever stage,” Levitz Furniture Co. of the Pacific.86  Application of this new standard to the 

instant case would result in a finding that Respondent’s decision to discharge Stagliano, and not 

to reinstate him following the arbitration, was lawful under the Act, because his racist comments 

to non-striking employees on May 8 and May 19 would be found to be unprotected.87 

III. CONCLUSION 

The General Counsel urges the Board to deny Respondent’s Motion for Summary 

Judgment, and instead to grant its Cross Motion for Summary Judgment.  The General Counsel’s 

careful review of the Arbitrator’s award revealed, as articulated herein, that deferral is 

inappropriate because the Arbitrator did not properly consider the statutory issue and that the 

award is not reasonably permitted under Board law.  Moreover, even if the Board accepts the 

Arbitrator’s factual findings as true, under current Board law, Stagliano’s conduct is protected 

under the Act and, therefore, Respondent did not violate the Act by deciding to discharge and not 

                                                 
86 333 NLRB 717, 729 (2001), quoting John Deklewa & Sons, 282 NLRB 1375, 1389 (1987), enfd. 843 F.2d 770 
(3rd Cir. 1998), cert. denied 488 U.S. 889 (1988) (internal citation omitted).   
 
87 While the new analysis would not apply to Stagliano’s May 16 conduct, which solely involved threats still to be 
reviewed under the Clear Pine Moldings test, Respondent’s termination of Stagliano would still be lawful due to his 
unprotected racist remarks on May 8 and May 19. 
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to reinstate him.  Finally, this case presents an excellent vehicle for the Board to overrule Cooper 

Tire and, by so doing to reconcile Board law involving racist picket line conduct with equal 

opportunity laws, including Title VII law governing comparable workplace conduct by adopting 

a zero tolerance standard for such conduct.  Applying this new standard to the undisputed facts 

of this case, the Board would find that Stagliano’s picket line misconduct was unprotected under 

the Act, and that his discharge did not violate Sections 8(a)(1) and (3) of the Act. 

 

Dated: April 19, 2019 

 

      Respectfully submitted, 

 

             
      /s/Laura A Sacks________ 
      Laura A Sacks, Regional Attorney 
      Counsel for the General Counsel 
      National Labor Relation Board 
      Region 01 
      Thomas P. O’Neill Federal Building  
      10 Causeway Street, 6th Floor 
      Boston, MA 02222 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on April 19, 2019, I electronically filed Counsel for the General Counsel’s 
Opposition to Respondent’s Motion for Summary Judgment and Cross Motion for Summary 
Judgment in Case No. 01-CA-188393 using the NLRB E-Filing System.  I hereby certify that I 
provided a copy of the same document via electronic mail (email) to Arthur Telegen 
(atelegen@seyfarth.com), counsel for Respondent, and to Harold L. Lichten 
(hlichten@llrlaw.com) and Thomas Fowler (tfowler@llrlaw.com), counsel for the Charging 
Party, with additional service to Brett Ulrich (brett.ulrich@verizonwireless.com), Verizon 
Wireless Director of Labor Relations, and Carmella L. Thomas (carmella_thomas@ibew.org), 
Charging Party representative. 
 
 

DATED at Boston, Massachusetts this 19th day of April, 2019. 
 

Respectfully submitted, 
 
 

      /s/Laura A Sacks________ 
      Laura A Sacks, Regional Attorney 
      Counsel for the General Counsel 
      National Labor Relation Board 
      Region 01 
      Thomas P. O’Neill Federal Building  
      10 Causeway Street, 6th Floor 
      Boston, MA 02222 

 
 



  



      
 

 
  

 

 
  

 
    

    
   

 

      

                         
       

    

    

   

   

   
           
   

  
  

   
  

  
     

   
     

        
  

      
 

                        

    	           

                     
           

                     

                   
  

                  
             

          

    
     

   

    
   

    

  

  

                             
      

  	  	     	   

 

  
             

   

  
 

     

 	       	   	         

  	
 

   

 

       	  
 	  

                    
   

                               
                           
                           

                 



  



    

      

    

  

 

   
    

  

  

       

               
              

         

  
   

   
  

   

  
    

  
   

 
    

    
   

   

   	      
 

 	  

   
 



  



    
    

   

      
 

 
  

   

 
  

 

   

      

                      

       
    

    	  

   

   

   
        
   

  

   
  

   
     

   

  

     

        
  

      
 

                        

    	           
                     

           

                     

                 
                  

          
 	  

          

    
     

   

    
   

    
  

  
                             

      

  
    	      	                 

    

  
 

     

   	     	         

        	  

   

  
  

 	  

                   
   

                               
                           
                           

                 



  



    

      

    

  

 

   

  

  

         

               
              

         

  
   

     
   

    
  

  
   

 
    

    
   

   

   	        
 	  

   
 



  



   
    

  
	

    
     
	

  
   
	

  

   

    
   
    

   
  

   

  
   

   
  
   

     
  

        

           
              

               
                

              
                
      

            
                

            
              

              
              

         

              
            

        
           

      



    	  	    
  

             
         

              
              

                
 

               
             
  

             
             

       

          
               

               
              

      

            
               
            

           
                

              
              

    

             
               

                
  

             
                

             
               

               
              

             
             

               



    	  	    
  

             
       

            
             

                
              

             
              

            
               

               
        

             
                

               
             

               
         

              
            

                  
             

               
             
            
              

               
            

               
                   

                 
                

              
                

             

            
                  

                
            

              



     	  	    
  

                
               

               
     

            
             

             
               

               
              

              
                 

            
      

   

 

   
   

 

 

      
    

   
     

   

   
   

   
    

   



    	  	    
  

    
  

  
    

    

    
   

   



  



   
    

     
   

  

   

   
    

     
   

 	     
  

   

             
               

              
              

               
                

         

 

   
  

  
 

    
   



     
    	  

    
   

   
 

     
   

   
  

 
    

   

   
   

     
   

    
   

   

 

  
   

   
    

     
   

  
    

  
    

    

    
    

     
   



  



    
      

  

    

 	   

   
    

           
    

               
               

             

    
   

   
  

      
  

    
    
  

     
    

   
     

   
  

   
   

     
   
  

    
     

    
     

   
  

     
 

    
   

  

   

 

        
 

   

 

 

   

 



  
 

   
    

 
   

                 
                   

              
               

             
              

              
          

                 
             

       

        

          

               
        

               
      

                 
      

    
   

   
  

   
   

     
   
  

      
  	     

    	      
    	     
  	      

   
     	   

    
   	      

     	  
   	     

  	    
  

 



  
 

       

                   
                  

                   
                    

                   
                  
       

                   
                  

                    
                 

  

                   
               

               
       

 	    

                
               

                  
          

 
                      

                  
               

                  
 

                 
                

                   
              

                  
                 

             

    

                  
         

                  
           

                   
                    



  
 

                    
                   

                     
       

                  
                  

                
                   
                  

                
        

                      
                  
                     

            

                    
                  

            

    

                   
                

                      
                  

                
                  

                   
           

                     
                  

                  
      

                    
                

                 
                
             



Employer Individual Union Union as an Employer TOTAL
2011 772 9902 11480 2 22156
2012 685 9303 11633 1 21622
2013 651 9306 11433 3 21393
2014 600 8668 11155 0 20423
2015 558 8691 10895 52 20196
2016 512 9705 11093 15 21325
2017 478 8914 9880 8 19280
2018 514 8753 9600 0 18867























represents 5,000 full-time faculty members and graduate workers have
reached a tentative deal on a four-year contract. Read more on this and
other stories in this week’s “Unions at Work.”

Safety Fines: The way administrative law judges assess fines for willful
safety citations against mine operators is the topic of a case headed to oral
arguments today at the U.S. Court of Appeals for the District of Columbia
Circuit, Fatima Hussein reports.

Trumka Talk: AFL-CIO President Richard L. Trumka takes part in a
conversation-style interview today at the Economic Club in Washington.
Topics will include the USMCA trade agreement, the outlook on U.S. labor
shaped by future laws and policies, immigration policy, and the state of the
U.S. and global economies.

FOIA Disclosure: The Supreme Court, hearing arguments in a case
potentially impacting Amazon, Walmart and other leading retailers, could
make it harder to use Freedom of Information Act requests to access
business commercial and financial information when it intersects with
government programs. Kimberly Robinson has the story.

Permanent Residents: The Supreme Court could make it easier for lawful
permanent residents to remain in the country after committing a crime,
Kimberly Robinson reports.

Game of Firms: WilmerHale partner and former deputy CIA director David
S. Cohen made a surprise cameo in hit HBO series “Game of Thrones” this
week as a soldier waiting on line for food in the northern kingdom of
Winterfell, Rebekah Mintzer reports.

PRACTITIONER INSIGHTS

Attorneys Need to Regain Their Clients’ Trust
Warshaw Burstein LLP partner Murray D. Schwartz offers five tips on how
lawyers can regain their role as trusted adviser to their clients, including
changes to billing methods and putting clients’ interests above the firms.

DAILY RUNDOWN



Virginia School Board Can’t Shake Older IT Workers’ Group Suit
A federal judge declined to break up a set of information technology workers
who say they were bumped out of consideration for jobs with Virginia Beach
City Public Schools because of their ages.

Dallas Equinox Trainers Certified to Proceed in Overtime Suit
Equinox personal trainers in Dallas, Texas, have won conditional certification of
their collective action seeking unpaid overtime wages.

Pressure Mounts on Senate, Trump to Move Labor Nominees
Republicans were able to speed up the confirmation process for agency
nominees, boosting the pressure on the party and the White House to put its
stamp on labor and employment policy, observers told Bloomberg Law.

Labor Relations

American Airlines Cagey About Bargaining, Pilots’ Union Says
American Airlines is dragging its feet in labor negotiations with the union that
represents its 15,000 pilots, according to the Allied Pilots Association.

Stop & Shop, Union Reach Tentative Pact, Ending Strike
The union representing 31,000 Stop and Shop employees said it reached an
agreement with the company April 21, putting an end to a strike that started
April 11.

Immigration

Israeli nationals will have a new visa option available to them beginning May 1:
the E-2 treaty investor visa.

Investor Properly Denied Visa Because Not All Money ‘At Risk’
The U.S. Customs and Immigration Services didn’t act arbitrarily when it denied
a Chinese investor’s petition for an investment-related visa, a federal court in
Washington said April 19.

WORKFLOWS

Venable hired Andrew Kay to the Commercial Litigation Practice in Washington
from Cozen O’Connor | Ballard Spahr said that Kim Phan has rejoined the firm
in the Privacy and Data Security Group from WilmerHale | Nelson Mullins





Unions at Work: A Raise at Rutgers, Bid for Leverage at Loyola
BloombergLaw - Labor Relations News   23 Apr 2019 06:46
By Louis C. LaBrecque Keep up to date with a roundup every Tuesday of union initiatives, bargaining developments, leadership changes, and
other labor news. Rutgers Strike Averted Negotiators for Rutgers University and the union representing nearly 5,000...

 
Organizers of the Google Walkout Say They’ve Been Threatened with Demotion
Slate Magazine   22 Apr 2019 20:36
On the first day of November last year, some 20,000 Google employees at more than 40 offices across the world staged a walkout, protesting
how the company had dealt with serious accusa ions of sexual assault and harassment and what many employees...

 
Dow locks out more than 200 workers in Deer Park
Houston Chronicle, The (Houston, TX)   22 Apr 2019 19:48
April 22-- Apr. 22 --A Dow Chemical subsidiary has locked out more than 200 workers at a chemical plant in Deer Park east of Houston , the
union and company said Monday. Workers at a plant owned by Rohm and Haas Texas Inc , a subsidiary of Dow Chemical...

 
NPM is Not Particularly Magnanimous? Staff fired after trying to unionize – complaints
Register, The (Blog)   22 Apr 2019 16:38
Special report Three of the five people fired from JavaScript package management biz NPM Inc last month claim that bosses got rid of them for
trying to form a union. NPM Inc, for the uninitiated, oversees npm, the default package manager for he widely...

 
Case: Labor Relations/Arbitration (4th Cir.)
BloombergLaw - Daily Labor Report   22 Apr 2019 13 06
CarMax Auto Superstores Inc. wasn’t en itled to sanctions against a pro se plaintiff it alleged brought frivolous claims that a class-action waiver
in his arbitration agreement with the employer violated federal labor law. Al hough the U.S. Supreme Court...

 
Case: Labor Relations/Refusal to Bargain (D.C. Cir.)
BloombergLaw - Daily Labor Report   22 Apr 2019 12:36
The NLRB properly found that UPS Ground Freight Inc. unlawfully refused to bargain wi h a union that the board cer ified as the exclusive
representative of a unit of drivers at a Kutztown, Pennsylvania distribution facility. UPS argued that one of the...
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depending on whether a Republican or Democrat is in the White House.
The board under President Barack Obama in 2014 enacted a new test for
deciding the “management” status for faculty members that was seen as largely
favorable to labor.
The current GOP members and general counsel, though, have a taken a fast-
moving, deregulatory approach to businesses and employers that suggests they
would reverse the 2014 standard in a way that would make it harder for faculty to
organize.
A March 12 federal court decision generally upheld the 2014 test as a permissible
interpretation of the NLRA but left room for the current board to decide the proper
way to apply the test to any particular case. The board also has discretion, if a
new faculty organizing case comes along, to establish a different test.
The possibility for a new, more employer-friendly rule was a major factor in the
decision to withdraw the petition, Stockman said.

University: Faculty Are Managers

Northeastern argued in the case that the board should go back to the sort of
employer-friendly standards in place before the 2014 test, which came via a
decision called Pacific Lutheran.
The university said its non-tenure faculty members are “managers” under any of
the tests but argued also “that the Pacific Lutheran University case was wrongly
decided.” It said it would challenge that ruling and “present evidence under any
new standard announced by the board in a decision overruling Pacific Lutheran.”
“Northeastern’s pushback has been more extreme than any of us felt was called
for or had expected,” Stockman said.
To contact the reporters on this story: Hassan A. Kanu in Washington at
hkanu@bloomberglaw.com; Andrew Wallender in Washington at
awallender@bloomberglaw.com
To contact the editors responsible for this story: Simon Nadel at
snadel@bloomberglaw.com; Terence Hyland at thyland@bloomberglaw.com
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From: Roberts, Tracey 
Sent: Tuesday, April 23, 2019 12:52 PM
To: Robb, Peter <Peter.Robb@nlrb.gov>; Stock, Alice B. <Alice.Stock@nlrb.gov>
Cc: Witkin, Cynthia <Cynthia.Witkin@nlrb.gov>
Subject: FW: Final Disposition, Request NLRB-2019-000491
 
Hi Peter,
 
We just received the below inquiry from Hassan.
 
Tracey Roberts
Office of Congressional and Public Affairs
National Labor Relations Board
202-273-0187
 

From: Kanu, Hassan <hkanu@bloomberglaw.com> 
Sent: Tuesday, April 23, 2019 11:56 AM
To: Witkin, Cynthia <Cynthia.Witkin@nlrb.gov>; Roberts, Tracey <Tracey.Roberts@nlrb.gov>
Cc: SM-Publicinfo <Publicinfo@nlrb.gov>; Wallender, Andrew <awallender@bloomberglaw.com>
Subject: FW: Final Disposition, Request NLRB-2019-000491
 
Hi all,
 
My colleague Andrew and I are working on one of a series of pieces looking at data from the board. This
particular story is focusing on trends in ULP filings, and we’ll be filing it Thursday afternoon—i.e., trying to get a
clear answer to the insider view that unions tend to file less cases under GOP administrations, and more under
Democrats.
 
Our analysis of the data provided by the board—we were told the Board no longer has access to records from
before 2010—shows a general decrease historically, a small spike in 2015, and a downward trend at about the
beginning of the Trump administration—or around when the current board leadership was being confirmed or
coming into office. We’ve attached a spreadsheet of the Board’s numbers on which we based the analysis, and
our own chart as well.
 
We’ll be laying out that data and those conclusions in the article, and will include some analysis/reporting
showing that some unions have been choosing not to file, or to withdraw, certain cases in order to avoid what
they believe will be bad precedents for labor since the beginning of the Trump administration. We’ll also include
analysis from management and union reps seeking to explain these trends and reasons behind them.
 
Please do let us know if the Board has any comment/corrections/additions with regards to the data and its
conclusions; or if the members, Chairman or General Counsel have a general comment on any of the above.
 
Thanks!

(b) (5)



 
 
 

From: Wallender, Andrew 
Sent: Tuesday, April 16, 2019 9:32 AM
To: Kanu, Hassan <hkanu@bloomberglaw.com>; Mueller Neff, Martha
<mmuellerneff@bloomberglaw.com>
Subject: RE: Final Disposition, Request NLRB-2019-000491
 
I did a quick and dirty breakdown of the charges, sorting by party type.
 
It looks like we were right. Union ULP filings definitely experience a drop after Trump takes office in 2017.
I’ve attached an Excel sheet with the breakdowns and a chart below.
 

 
: : : : : : : : : : : : : : : : :
 
Andrew Wallender
Reporter
 
Bloomberg Law
 
703-341-3866
awallender@bloomberglaw.com
 

From: Kanu, Hassan 
Sent: Tuesday, April 16, 2019 8:57 AM
To: Wallender, Andrew <awallender@bloomberglaw.com>; Mueller Neff, Martha
<mmuellerneff@bloomberglaw.com>
Subject: Re: Final Disposition, Request NLRB-2019-000491
 
Oh wow, glad to hear it!
 



From: Wallender, Andrew
Sent: Tuesday, April 16, 2019 8:47:39 AM
To: Mueller Neff, Martha; Kanu, Hassan
Subject: FW: Final Disposition, Request NLRB-2019-000491
 
We got our FOIA results!! Woo-hoo!
 
: : : : : : : : : : : : : : : : :
 
Andrew Wallender
Reporter
 
Bloomberg Law
 
703-341-3866
awallender@bloomberglaw.com
 
From: NLRBFOIA-NoReply@regulations.gov [mailto:NLRBFOIA-NoReply@regulations.gov] 
Sent: Monday, April 15, 2019 10:36 PM
To: Wallender, Andrew <awallender@bloomberglaw.com>
Subject: Final Disposition, Request NLRB-2019-000491
 
Your FOIA request has been processed.

Records were released to the public as a result of this request. You may retrieve these records
immediately using the following link:
https://foiaonline.gov/foiaonline/action/public/submissionDetails?trackingNumber=NLRB-2019-
000491&type=request. Over the next 2 hours, these records are also being added to FOIAonline's
search pages, further enabling you to retrieve these records associated with your FOIA request at
any time.

If you have an account in FOIAonline, you may also access the responsive records by logging into
FOIAonline.

Please refer to the attached letter for information on who to contact with questions or concerns.

DO NOT REPLY DIRECTLY TO THIS E-MAIL; THIS IS NOT A MONITORED EMAIL
ACCOUNT.































TOP STORIES

High Court LGBT Decision: Much at Stake in Clarifying Gray Area
A Supreme Court ruling on whether LGBT workers have federal civil rights
protections could provide long-awaited clarity to the business community and
have wide ripple effects on discrimination cases beyond the workplace,
including health care and education.

DOJ Immigration Judges Look to Break Away From Agency
A union that represents about 420 federal immigration judges is lobbying
Congress to pass legislation making the judges independent from the
Department of Justice.

IRS Contractor Loses Bid to Shift Blame for Too-Quick Firings 
A government contractor’s attempt to rehash the reasons why it fired three
bargaining unit security guards after their first infractions at an IRS facility in
Texas was shot down yesterday by the Eleventh Circuit.

New Protocol at Northern Border Could Strand Canadian Workers 
Multinational companies are likely to have a harder time transferring Canadian
workers to their U.S. branches now that Customs and Border Protection no
longer offers the streamlined option of allowing the workers to renew their
temporary immigration status at ports of entry.

PRACTITIONER INSIGHTS

Law Firm Branding—Four PR Strategies to Enhance Brand Awareness
Law firms are increasing marketing staff and focusing more on public relations
to grow and stay competitive. Communications and marketing expert Tom
Orewyler and Kip Guthrie, Perkins Coie LLP chief marketing officer, team up to
outline four strategies for law firms to build a solid PR strategy to showcase
reputation and brand.

DAILY RUNDOWN

Discrimination

Older Lawyer Asks High Court to Consider Age Bias in Hiring Case
An Illinois lawyer wants the U.S. Supreme Court to decide whether as an



unsuccessful job candidate he could sue for hiring discrimination, in a case that
could test the federal law that protects against age bias.

Shifting Rationales Revive Trash Collector’s Race Bias Suit
A black trash collector’s race discrimination lawsuit against his employer
shouldn’t have been kicked out of court, the Fourth Circuit ruled.

Former AT&T Sales Director Appeals Decision Rejecting Bias Claim
A white man who lost his job with AT&T Mobility Services in a 2016 downsizing
is appealing a ruling that he failed to prove his discrimination claim.

Olive Garden Wins Racial Discrimination Lawsuit
GMRI Inc., doing business as the restaurant chain Olive Garden, isn’t liable for
allegedly discriminating against an African-American server, in part because it
never actually hired her, a federal court ruled April 22.

Wage & Hour

Amazon Drivers Escape Arbitration in Nationwide Wage Dispute
Amazon.com Inc. drivers will get to fight out their claims the internet giant
misclassified them as independent contractors in court, a federal judge ruled.

Boeing Hit With Class Action Alleging Failure to Pay Overtime
The Boeing Company faces a class action by current and former employees
who allege the company failed to pay overtime.

State & Local Laws

California Employers Couldn’t Bar Afros, Other Hairstyles: Bill
Employer policies barring hairstyles such as afros, locks, twists, or braids that
are historically associated with race would be illegal under a California bill
approved in the Senate.

Michigan to Probe Worker Misclassification, Wage Issues, AG Vows
The Michigan attorney general will begin investigating companies allegedly
bilking the state and workers by misclassifying employees as independent
contractors or violating state wage laws.

California Bill Would Make Contractors Liable for Harassment
Employers would share legal liability with contractors for workers who engage in
sexual harassment, assault, or discrimination under a bill approved in the



California Assembly.

Labor Relations

Northeastern Faculty Drop Unionization Bid to Avoid NLRB Ruling
A group of full-time, non-tenured professors at Northeastern University have
dropped their petition to form a union in an effort to avoid a pro-employer ruling
on faculty organizing from the Republican-controlled National Labor Relations
Board.

Legal Profession

Mueller Rips ‘Disappearing Data’ Prized by Corporations [WCNW] (Article)
Add to the fallout from the Mueller report: questions among lawyers about
whether clients should use disappearing or encrypted data, or make it
accessible, maybe forever.

WORKFLOWS

Katten’s Dallas office added Charles Gibbs as partner, and Eric Seitz and Mark
Patterson as special counsel from Akin Gump | Duane Morris said that Terry
Ahearn and Stuart Bartow have joined as partners in the Intellectual Property
Practice Group in Silicon Valley from Lewis Roca Rothgerber Christie LLP |
Goodwin Procter grabbed two partners to its private equity group; Timothy
Clark (from Sidley Austin) in New York, and Matt Mauney (from Kirkland & Ellis)
in Washington | Foley Gardere hired Larry Waks as a partner in its business
law department and transactions practice group from Wilson Elser |
Greenspoon Marder launched a blockchain, digital assets, and technology
transactions group in Miami, led by new partner Katya Fisher | Longford
Capital is opening an office in Chicago; former K&L Gates’ Dallas managing
partner John Garda will become managing director | Littler added litigator
Anthony D. Kuchulis as a shareholder in Portland, Ore. from Barran Liebman |
Proskauer added corporate restructuring and creditors’ rights veteran David
Hillman in New York as a partner from Schulte Roth & Zabel | Jackson Lewis
said veteran litigator Ronald S. Stadler joined the firm as a principal in
Milwaukee from Mallery & Zimmerman | DLA Piper announced that Carl
Wessel has joined the firm’s Litigation practice as a partner in Washington, DC
from Pfizer

For all of today's Bloomberg Law headlines, visit Daily Labor Report





From: Lassiter, Marjorie
To: Robb, Peter; Lesesne, Katherine; McFerran, Lauren; Colwell, John F.; Krafts, Andrew J.; Waters-Burnett, Yolanda

C.; Giannasi, Robert (ALJ); Meyers, Mary; Zick, Lara S.; Merberg, Elinor; Vazquez, Laura T.; Sophir, Jayme;
Carlton, Peter J.; Murphy, James R.; Lennie, Rachel G.; Kaplan, Marvin E.; Emanuel, William; Free, Douglas;
Kraus, Grant; Ring, John; Stock, Alice B.; Kyle, John; Platt, Nancy; Lucy, Christine B.; Rothschild, Roxanne L.;
Barham, Jeffrey; Rappaport, Steve; Jacob, Fred; Coleman, Jocelyn; Lambert, Malissa

Cc: Habenstreit, David
Subject: FW: 17-13154 Security Walls, Opinion fld.pdf
Date: Wednesday, April 24, 2019 5:58:33 AM
Attachments: 17-13154 Security Walls, Opinion fld.pdf

 
 
The Eleventh Circuit issued the attached decision 4/23/19. The Court was reviewing the Board’s
decision and order in Security Walls, 365 NLRB 99 (2017).  (Miscimarra, Pearce, McFerran).
 
 
Marjorie Lassiter
Legal Assistant
Enforcement Litigation
(202)273-3855
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 17-13154 

________________________ 
 

Agency No. 16-CA-152423 

 

SECURITY WALLS, INC., 
 
                                                                                    Petitioner - Cross Respondent, 
 
                                                               versus 
 
NATIONAL LABOR RELATIONS BOARD,  
 
                                                                                    Respondent - Cross Petitioner. 

________________________ 
 

Petitions for Review of a Decision of the  
National Labor Relations Board 
________________________ 

(April 23, 2019) 

Before TJOFLAT and WILLIAM PRYOR, Circuit Judges, and MURPHY,* 
District Judge. 
 
TJOFLAT, Circuit Judge: 
                                                           

* Honorable Stephen J. Murphy, III, United States District Judge for the Eastern District 
of Michigan, sitting by designation. 
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 A private security contractor signed an agreement with the Internal Revenue 

Service (the “IRS”) to provide protective services at one of its facilities.  The 

agreement required the contractor to ensure that the guards it employed conformed 

to specifically enumerated standards of conduct.  The contractor designed a 

discipline system to monitor guard compliance with those standards.  But the IRS 

provided itself with another layer of protection: power to short-circuit that system 

and require the immediate removal of a non-conforming guard.   

Three guards misbehaved.  The contractor, without prompting from the IRS, 

suspended (and then terminated) them, a consequence much harsher than what the 

contractor’s own discipline system called for.  It turns out that by circumventing its 

own system, the contractor violated the National Labor Relations Act of 1935 (the 

“NLRA”), 29 U.S.C. §§ 151–69.   

The contractor has an explanation for its wrongdoing: Its contract with the 

IRS required it to fire the guards.  The question on appeal is whether the National 

Labor Relations Board (the “Board”) abused its discretion by not reopening the 

administrative record to allow the contractor to establish that point.  Because the 

contractor’s proffer does not prove the point, we hold that the Board did not abuse 

its discretion in letting the record stand as it was.              

Case: 17-13154     Date Filed: 04/23/2019     Page: 2 of 16 
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I. 
 

A. 

Security Walls is a governmental security contractor.  On March 1, 2014, it 

entered into a contract with the IRS to provide guard services at the agency’s 

facility in Austin, Texas (the “Facility”).  The contractor that it replaced was a 

party to a collective-bargaining agreement with the International Union, Security, 

Police and Fire Professionals of America (the “Union”), for a unit of guards that 

worked at the Facility.  Declining to adopt that agreement, however, Security 

Walls commenced new collective-bargaining negotiations in August 2014.1  When 

it first began providing services under the contract, Security Walls posted at the 

Facility a document called the “Performance Work Statement” (the “PWS”), which 

was part of its contract with the IRS.   

The PWS requires Security Walls to ensure that its employees conform to 

“acceptable standards of conduct.”  It sets out thirty-five “actions, behaviors, or 

conditions” by employees that constitute “cause for immediate removal from 

performing on the contract.”  Security Walls must “maintain[] satisfactory 

standards of employee . . . conduct” and “tak[e] such disciplinary action with 

respect to [its] employees as may be necessary.”  At the same time, however, the 

                                                           
1 The parties eventually negotiated an agreement that became effective on September 1, 

2015, but that agreement is not in play here.   
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IRS “may request [Security Walls] to immediately remove any 

employee . . . should it be determined that the employee has been disqualified for 

either employment suitability, performance suitability, or security reasons, or who 

is found to be unfit for performing security duties during his/her tour of duty.”2  

The IRS’s power to demand an employee’s removal is vested in the Contracting 

Officer (the “CO”) and the Contracting Officer’s Representative (the “COR”), who 

may require the “retraining . . ., suspension, or removal of any Contract employee 

from the contract who does not meet and adhere to the Standards of Conduct as 

required in th[e] contract.”  Security Walls “must comply with these requests in a 

timely manner.” 

Before we recount the events that gave rise to this suit, we briefly introduce 

the key players in our discussion.  On the Security Walls side, Juanita Walls is the 

contractor’s chief manager, Scott Carpenter manages this particular contract 

between the contractor and the IRS, and Frederico Salazar supervises the Facility.  

On the IRS side, John Sears is the COR, and Bernadette Briggs is a senior 

contracting specialist.   

On April 25, 2014, Security Walls, through Juanita Walls and Carpenter, 

adopted a new policy, the “Disciplinary Action/Policy Statement” (the “Policy 

                                                           
2 A “determination of unfitness may be made from . . . violations of the Standards of 

Conduct.” 
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Statement”).  The Policy Statement, on its face, purports to be the “official policy 

of ‘Security Walls’ and supersedes all other policies concerning this subject.”  It 

puts forth a progressive disciplinary system: Though some violations result in 

immediate termination,3 others result in more graduated discipline.   

Fast forward about one year after the Policy Statement was adopted.  On 

April 15, 2015, guard John Klabunde was manning the Facility’s visitor center 

when guard Jason Schneider arrived to relieve him for his scheduled break.  

During the transition, while the two men were both focused on correcting an error 

in the logbook, a woman walked into the Facility undetected.  Security Walls 

indefinitely suspended both guards the following day.  Guard Christopher Marinez 

faced a similar fate.  On April 22—exactly one week after the prior incident—

Marinez was adjusting his chair when a woman and her child also passed through 

(undetected) the area he was supposed to be monitoring.  He was indefinitely 

suspended the same day. 

The day after Marinez’s suspension, on April 23, the Union filed a grievance 

over all three suspensions.  Because Security Walls had failed to follow the 

                                                           
3 These offenses are refusing to cooperate in an investigation; sleeping or engaging in 

sexual activity while on duty; falsifying, concealing, removing, mutilating, or destroying official 
documents or records; and willfully concealing material facts from official documents, records, 
or statements.   
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progressive disciplinary protocol outlined in its own Policy Statement, the Union 

demanded reinstatement of the guards.   

On the same day, Carpenter, who was effectively the customer-service 

representative for Security Walls, exchanged a series of emails with Sears, who 

was effectively the client.4 

Sears, who initiated the communication, stated that he would not accept 

“substandard services” from Security Walls.  “If individual guards do not have the 

character and self-discipline to work at a federal installation and comply with the 

responsibilities associated,” he went on, “they will need to be removed.”  He 

nonetheless expressed hope that Security Walls would “adopt an effective system 

of discipline for these types of violations and deter them from happening.”  Later 

that day, after having reviewed the video footage involving Marinez, he contacted 

Carpenter again.  From the footage, he concluded that Marinez “turned his back 

momentarily to apparently adjust his chair,” which in Sears’s mind did not 

constitute “careless behavior.”  He analogized this mishap to the incident the prior 

week involving Klabunde and Schneider.  Sears qualified this concession, 

however, by stating that guards “must be able to multi-task and recognize what’s 

going on around them.”  He expressed hope that Security Walls “can address this 

                                                           
4 Carpenter managed this particular contract on behalf of Security Walls, and Sears was 

the IRS’s COR, who under the PWS had the ability to demand an employee’s removal. 
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so that guards are paying greater attention to details so we don’t miss these types of 

incidents.”   

Carpenter responded by saying that the guards “neglected their most primary 

duty,” by expressing gratitude that an “angry, armed person [didn’t] gain access,” 

and by indicating that he looked forward to an-already scheduled meeting between 

him and Sears the following day.  Meanwhile, he would be conducting an internal 

investigation. 

That’s where Sears left it: fully aware of the incidents but deferring to 

Carpenter’s judgment on how to proceed.    

The following day, on April 24, Carpenter completed his investigation.  He 

determined that Schneider, Klabunde, and Marinez violated two of the thirty-five 

offenses under the PWS: “[v]iolation of security procedures” and “[n]eglecting 

duties.”  In his view, the enumerated standards of conduct “are non-discretionary 

and necessarily supersede and take precedence over any other policy or standard 

not contained in the PWS, including Security Walls[’s] internal disciplinary 

standards and policies.”  Invoking Security Walls’s obligation under the PWS to 

ensure that its employees conform to “acceptable standards of conduct,” Carpenter 

recommended that the three guards be terminated. 

On April 28, Salazar notified Schneider, Klabunde, and Marinez that they 

were terminated.  The following day, Security Walls, through counsel, clarified to 
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the Union that the guards were only suspended, not terminated.  They would 

“remain on suspension pending a final decision by [Juanita Walls] as to whether 

either of the officers has committed a violation of the Standards of Conduct set out 

in the PWS.”  Counsel repeated Carpenter’s assertion that the guards’ actions “fall 

under the specifications of the PWS[] and are outside the conduct defined in 

Security Walls[’s] [Policy Statement].”  The guards were eventually terminated, 

and on May 14, 2015, the Union filed a charge alleging unfair labor practices 

under the NLRA, an action that prompted the Board to issue a complaint.   

B. 

The NLRA makes it unlawful for an employer to “refuse to bargain 

collectively with the representatives of his employees.”  29 U.S.C. § 158(a)(5).5  

This refusal to bargain includes “unilaterally changing the terms and conditions of 

employment without first granting its employees’ exclusive bargaining 

representative the opportunity to bargain about ‘mandatory’ subjects.”  NLRB v. 

Haberman Constr. Co., 641 F.2d 351, 357 (5th Cir. Apr. 1981) (en banc).6  An 

employer’s disciplinary system is a mandatory subject, Toledo Blade Co., 343 

                                                           
5 Section 158(a)(1) makes it unlawful to “interfere with, restrain, or coerce employees” 

while they exercise various rights under the NLRA.  29 U.S.C. § 158(a)(1).   
6 In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc), this Court 

adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to 
October 1, 1981. 
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N.L.R.B. 385, 387 (2004), as are negotiations over termination of employment, 

Ryder Distrib. Res., Inc., 302 N.L.R.B. 76, 90 (1991).   

The administrative law judge (the “ALJ”) found that Security Walls violated 

these provisions when (1) in violation of the Policy Statement’s graduated 

disciplinary protocol, it suspended indefinitely and then discharged the guards and 

(2) it refused to bargain with the Union following those discharges.  Security 

Walls, Inc., 365 N.L.R.B. No. 99, slip op. at 3 (June 15, 2017).  The ALJ reasoned 

that the PWS—on its face—put the guards’ removal within Security Walls’s and 

the IRS’s discretion.  Id.  He also observed that Security Walls admitted in its 

Answer that it exercised discretion in terminating the guards.  Id.  Security Walls 

appealed the ALJ’s decision to the Board.   

After the ALJ issued his decision but while the matter was pending before 

the Board, on March 16, 2016, Security Walls moved the Board, under its 

regulations, to reopen the record for two purposes: (1) to introduce an affidavit and 

(2) to amend its Answer.  The affidavit, sworn to by Juanita Walls (the “Walls 

affidavit”), stated that she had received an email from Briggs7 on March 9, 2016, 

in which Briggs stated that Schneider, Klabunde, and Marinez “[would] not be 

permitted to perform services under th[e] contract, effective immediately.”  Walls 

further swore, “I believe that if Ms. Briggs or the COR were aware of the 

                                                           
7 Recall that Briggs was a senior contract specialist with the IRS. 
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circumstances surrounding the three officers in April 2015, they would have taken 

the same position as when they became aware of the incidents recently.”  In 

Security Walls’s view, the Walls affidavit precluded any finding that the 

terminations were discretionary.  Security Walls thus sought to amend its Answer 

to withdraw its admission to the contrary.  

As to the violations, the Board affirmed the ALJ’s findings.  It held that 

neither the Policy Statement nor the PWS required Security Walls to remove the 

guards.  Id.  Under the PWS, the CO or the COR had the “authority to” require the 

guards’ removal.  Id.  But Sears—as the COR—declined to exercise that authority, 

id., and the record contained no evidence of any CO that was charged with 

enforcing the contract, id. at n.6.  Contrary to Walls’s speculation that if the COR 

were aware of the circumstances he would have required removal, the Board 

reasoned that Sears was aware of the circumstances and neither required the 

guards’ removal nor told Carpenter that Security Walls’s contract was in 

“jeopardy.”  Id. at 3.  He was aware that he could take action, moreover, because 

he had required an employee’s removal at least once in the past.  Id.   

As to reopening the record, the Board concluded that Security Walls had not 

made the requisite showing under the regulations.  A party may move to reopen the 

record due to “extraordinary circumstances.”  29 C.F.R. § 102.48(d)(1) (amended 

2017).  The evidence either must “ha[ve] become available only since the close of 
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the hearing” or, in the Board’s view, “should have been taken at the hearing.”  Id.  

The movant must state “the additional evidence sought to be adduced, why it was 

not presented previously, and that, if adduced and credited, it would require a 

different result.”  Id.   

The Board denied the motion because neither admitting the Walls affidavit 

nor allowing the pleading amendment would have demanded a “different result.”  

Security Walls, Inc., slip op. at 6.  It reasoned that (1) “neither the PWS nor the 

[Policy Statement] mandated these discharges.  As such, [Security Walls’s] 

admission is consistent with, but not an indispensable part of, the evidence 

underlying this finding,” id. at 7 n.18, and (2) neither Sears nor any other IRS 

representative demanded the guards’ removal at the time, and the Walls affidavit, 

sworn to “some 10 months after the discharges and after the [ALJ] had found that 

[Security Walls] acted unlawfully” would not change that fact, id. at 7.8   

The Board required Security Walls to rescind the unilateral change to its 

Policy Statement; to offer Schneider, Klabunde, and Marinez reinstatement; to 

make them whole for any losses to earnings or other benefits; to remove any 

reference to the discharges from their personnel files; and to post a remedial notice 

at the Facility.  Id. at 7−8.   

                                                           
8 It also reasoned that the Walls affidavit came into existence “after the [alleged events] 

in this case” and thus, “by definition, is not ‘newly discovered’ or ‘previously unavailable,’” 
which the Board’s precedents required.  Id.   
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Security Walls then petitioned this Court for review under 29 U.S.C. 

§ 160(f), which grants us jurisdiction over final orders of the Board.   

II. 
 

The question in this case is not whether the guards’ terminations were proper 

under the Policy Statement; everyone, including Security Walls, agrees that none 

of the guards’ conduct could have resulted in their indefinite suspension and 

eventual termination under the Policy Statement.9  Security Walls’s argument on 

appeal is straightforward: the PWS—and this is Security Walls’s phrasing, not 

ours—“supersedes” the Policy Statement, and Security Walls is absolved of 

liability to the extent the PWS compels an outcome that would otherwise place 

Security Walls in violation of its collective-bargaining obligations under the 

NLRA.  From there, Security Walls tells us, it’s easy to see why the record should 

be reopened.  The Walls affidavit confirms its position that the PWS left it with 

“no choice” but to terminate the guards, and Security Walls should be permitted to 

amend its Answer to withdraw its admission to the contrary—that the terminations 

were in fact discretionary. 

                                                           
9 The guards’ conduct constituted “violation of written rules, regulations or policy.”  For 

first-time offenders, the Policy Statement prescribes verbal counseling and a memorandum to be 
included in the personnel file; second-time offenders get a letter of reprimand; third-time 
offenders get a two-day suspension; and fourth-time offenders are terminated.  If a violation 
results in a security breach, however, the protocol accelerates the discipline for first offenses to 
suspension and for second offenses to termination.  None of the three guards had previously been 
disciplined, so the Policy Statement called for, at most, two-day suspensions. 
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As an initial matter, we are skeptical of Security Walls’s premise that it 

holds a get-out-of-jail-free card when it cannot simultaneously comport with both 

the PWS and the NLRA.10  As the Board reasoned, the PWS is a “non-personal 

services contract between [Security Walls] and the IRS” and thus “reflects the 

agreement between [Security Walls] and the IRS, but not necessarily between 

[Security Walls] and its own employees.”  Security Walls, Inc., slip op. at 4 n.8.  

Security Walls subjected itself to two masters—its contractual obligations to the 

IRS on the one hand and its duties under the NLRA to its employees on the other.  

As such, it might have voluntarily put itself between a rock and a hard place from 

which there is no painless resolution.  We assume for purposes of discussion, 

however, that Security Walls’s contention is correct and thus that the PWS 

“supersedes” the Policy Statement.  We do so because nothing about the PWS 

required the guards’ removal; Security Walls was able to comply with both the 

PWS and the Policy Statement. 

We review the Board’s “procedural determinations,” like denial of a motion 

to reopen the record, for abuse of discretion.  See U.S. Mosaic Tile Co. v. NLRB, 

                                                           
10 The doctrinal hook for this argument is unclear, if for no other reason than because 

Security Walls has provided us no law on point.  The argument sounds in something akin to 
conflict preemption, a doctrine corollary to the Supremacy Clause, see U.S. Const. art. VI, cl. 2, 
which results where “‘compliance with both state and federal law is impossible,’ or where ‘the 
state law stands as an obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress.’”  Oneok, Inc. v. Learjet, Inc., ___ U.S. ___, 135 S. Ct. 1591, 1595 
(2015) (quoting California v. ARC Am. Corp., 490 U.S. 93, 100, 101, 109 S. Ct. 1661, 1665 
(1989)). 
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935 F.2d 1249, 1254 (11th Cir. 1991); see also 5 U.S.C. § 706(2)(A).  In doing so, 

we look through the decision to the logical pillars on which it rests.  In U.S. Mosaic 

Tile Co., for example, we reviewed the Board’s denial of a motion for 

reconsideration, but that decision rested on interpretation of a statute and 

application of the agency’s own caselaw.  935 F.2d at 1254.  We afforded Chevron 

deference11 to the statutory interpretation and subjected the caselaw application to 

arbitrary-and-capricious review.  935 F.2d at 1254.  We then determined, in light 

of our conclusions on those issues, whether the Board abused its discretion in 

denying the motion.  Id. at 1254–55.    

What are the bases of the Board’s decision here?  The Board denied Security 

Walls’s motion because neither the Walls affidavit nor a pleading amendment 

would have demanded a “different result.”  Security Walls, Inc., slip op. at 6.  

Again, it reasoned that (1) the PWS did not mandate the terminations and (2) 

neither Sears nor any other IRS representative demanded the guards’ removal 

when they were terminated.  Id. at 7, 7 n.18.   

The Board’s first reason flows from its interpretation of the PWS.  The 

deference we afford to an agency’s interpretation of a contract, like the PWS, 

varies on a case-by-case basis.  See Muratore v. U.S. Office of Pers. Mgmt., 222 

                                                           
11 Chevron, U.S.A., Inc. v. Nat’l Res. Def. Council, Inc., 467 U.S. 837, 104 S. Ct. 2778 

(1984). 
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F.3d 918, 921–23 (11th Cir. 2000) (reasoning that whether an agency’s 

interpretation of a contract is subject to de novo or arbitrary-and-capricious review 

turns on, among other things, the agency’s “relevant expertise” in negotiating the 

contract at issue).  We do not determine which standard applies here because our 

interpretation of the PWS and the Board’s are identical: The PWS is purely 

permissive.  The IRS “may request” removal of an employee, but nothing requires 

it to do so.  That’s it.  From there, holding that the Board did not abuse its 

discretion is a cakewalk.           

Security Walls wants to amend its Answer for no reason other than to argue 

that the terminations were required.  But the Board—looking to the text of the 

PWS rather than Security Walls’s self-serving statement—concluded otherwise.  

Indeed, the Board twice stated that the Answer was “consistent with” its 

conclusion but made perfectly clear that it was “not an indispensable part of[] the 

evidence underlying this finding.”  Security Walls, Inc., slip op. at 7 n.18.  The 

Walls affidavit serves the same purpose.  Security Walls does not dispute the 

Board’s finding that no one at the IRS ordered the guards’ removal.  So its 

argument that the IRS would have required as much is beside the point.  The Walls 

affidavit is thus irrelevant.   

In short, we find it “entirely reasonable” for the Board to deny Security 

Walls’s motion to reopen the record when the record supports its conclusion that 
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doing so would not compel a “different result.”  See U.S. Mosaic Tile Co., 935 

F.2d at 1257.   

III. 

 For these reasons, Security Walls’s petition for review is DENIED. 

 SO ORDERED. 
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Chamber of Commerce of the United States of America in 
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Before: GARLAND, Chief Judge, SRINIVASAN, Circuit 
Judge, and RANDOLPH, Senior Circuit Judge. 

 
Opinion for the Court filed by Circuit Judge SRINIVASAN. 

 
SRINIVASAN, Circuit Judge:  UPS Ground Freight, Inc. 

challenges the certification of a union at its Kutztown, 
Pennsylvania distribution facility.  The National Labor 
Relations Board rejected UPS Ground’s challenges to the 
union’s certification and then determined that the company 
committed unfair labor practices by declining to bargain with 
the union.  UPS Ground now seeks review in this court.  We 
deny UPS Ground’s petition for review and grant the Board’s 
cross-application for enforcement. 

 
I. 

 
UPS Ground Freight, Inc., a subsidiary of United Parcel 

Service, Inc., provides transportation and delivery services 
throughout the United States.  On December 10, 2015, 
International Brotherhood of Teamsters, Local 773, filed a 
petition with the Board seeking a representation election 
among all drivers at UPS Ground’s distribution center in 
Kutztown, Pennsylvania.  The Acting Regional Director 
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scheduled a pre-election hearing for December 21, at which the 
parties presented evidence on the supervisory status of Frank 
Cappetta, one of the drivers employed at the Kutztown center.  
On January 5, 2016, the Acting Regional Director directed a 
mail-ballot election at the Kutztown distribution center.  The 
Acting Regional Director did not rule on the supervisory status 
of Cappetta.   

 
The election occurred between January 11 and January 29.  

By a vote of twenty-seven to one, the employees voted in favor 
of representation by the union.  UPS Ground sought review 
with the National Labor Relations Board. 

 
On July 27, 2017, the Board issued a Decision on Review 

and Order.  The Board found that Cappetta was not a statutory 
supervisor and that, in the alternative, he did not engage in 
objectionable conduct if he were a supervisor.  On all other 
grounds, the Board denied review.   

 
Subsequently, the Union made a formal request to bargain, 

and UPS Ground refused.  The Board’s General Counsel issued 
an unfair-labor-practice complaint, and the Board found that 
UPS Ground had committed unfair labor practices by refusing 
to bargain.  UPS Ground petitions this Court for review, and 
the Board cross-petitions this Court for enforcement.   

 
II. 

 
Because UPS Ground has not identified a defect in the 

Board’s decision to certify the Union, we deny UPS Ground’s 
petition for review and grant the Board’s cross-application for 
enforcement. 

 
First, the Board certified an appropriate bargaining unit.  

Under the Act, a bargaining representative must be selected “by 

USCA Case #18-1161      Document #1783748            Filed: 04/19/2019      Page 3 of 9



4 

 

the majority of the employees in a unit appropriate for 
[collective bargaining] purposes.”  29 U.S.C. § 159(a) 
(emphasis added).  “The Board need only select an appropriate 
unit, not the most appropriate unit.”  Cleveland Constr., Inc. v. 
NLRB, 44 F.3d 1010, 1013 (D.C. Cir. 1995) (emphases added).  
Under controlling Board precedent, a single-facility bargaining 
unit is “presumptively appropriate.”  Cmty. Hosps. of Cent. 
Cal. v. NLRB, 335 F.3d 1079, 1084 (D.C. Cir. 2003).  To assess 
that presumption in a given case, the Board considers 
“geographic proximity, employee interchange and transfer, 
functional integration, administrative centralization, common 
supervision, and bargaining history.”  Id. at 1085 (quoting W. 
Jersey Health Sys., 293 NLRB 749, 751 (1989)).   

 
Here, the Acting Regional Director reasonably found (and 

the Board ratified) that those factors favored a single-facility 
bargaining unit, rather than a unit encompassing all of UPS 
Ground’s facilities.  In particular, the Acting Regional Director 
reasonably relied on “the significant evidence of local 
autonomy over labor relations matters at the Kutztown facility” 
and “the considerable distance between the Kutztown facility 
and the other facilities.”  J.A. 677.  We see no basis to set aside 
the Board’s choice of bargaining unit.   

 
Second, the Board reasonably determined that Cappetta 

was an “employee” under the Act and not a statutory 
“supervisor” who would be excluded from the Act’s 
protections.  Generally, if a supervisor’s conduct “reasonably 
tends to have such a coercive effect on . . . employees that it is 
likely to impair their freedoms of choice in the election,” that 
conduct can taint an election and require its results to be set 
aside.  Salem Hosp. Corp. v. NLRB, 808 F.3d 59, 63 (D.C. Cir. 
2015) (alterations omitted).  Here, however, the Board properly 
concluded that Cappetta was not a supervisor, which renders 
irrelevant the question of taint. 
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UPS Ground argues that Cappetta performed four 
supervisory functions—namely, that he assigned work, made 
hiring recommendations, directed employees, and adjusted 
grievances.  The Board reasonably rejected each of those 
claims.  The authority to assign work requires that the 
employee “ha[ve] the ability to require that a certain action be 
taken.”  Golden Crest Healthcare Ctr., 348 NLRB 727, 729 
(2006).  And the evidence supports the conclusion that 
Cappetta lacked the authority to require a driver to accept a 
particular route; rather, if a driver objected, Cappetta was 
obligated to refer the matter to management.  As for the ability 
to make hiring recommendations, the Board explains that 
Cappetta had input only insofar as he administered road tests 
to new hires and reported the results to management.  The 
Board has consistently found that such involvement in the 
hiring process does not establish supervision.  See, e.g., Pac. 
Beach Corp., 344 NLRB 1160, 1161–62 (2005).  The last two 
alleged supervisory functions—the direction of employees, and 
the adjustment of grievances—find even less support in the 
record.  For someone to direct employees, that person must be 
“accountable for the performance of the task by the 
[employees].”  Oakwood Healthcare, Inc., 348 NLRB 686, 692 
(2006).  UPS Ground points to no record evidence that 
Cappetta was so accountable.  As for the authority to adjust 
grievances, it does not appear that Cappetta had the authority 
to resolve any disputes.  At most, Cappetta had the authority to 
“bring any minor grievances to the attention of upper 
management for resolution,” which does not suffice.  Ken-
Crest Servs., 335 NLRB 777, 779 (2001).  

 
UPS Ground would have us look to additional evidence of 

supervisory status, detailed in an offer of proof filed in support 
of its objections to the election results.  But neither the Acting 
Regional Director nor the Board had an obligation to consider 
belatedly-presented evidence.  “[T]he Board need not afford a 
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party objecting to a representation hearing more than one 
opportunity to litigate any particular issue,” Sitka Sound 
Seafoods, Inc. v. NLRB, 206 F.3d 1175, 1182 (D.C. Cir. 2000), 
and UPS Ground received that opportunity at the pre-election 
hearing.   

 
UPS Ground’s remaining objections to the application of 

the Board’s rules and regulations all lack merit.  (UPS Ground 
has disclaimed a facial challenge to the Board’s rules.)  Various 
of UPS Ground’s objections challenge the Acting Regional 
Director’s failure to permit an all-embracing investigation of 
Cappetta’s actions leading up to the election.  Those objections 
all fail for the simple reason that the Board reasonably 
concluded that Cappetta was not a statutory supervisor.  Thus, 
UPS Ground cannot demonstrate the requisite “prejudice” from 
any of those alleged errors.  Salem Hosp., 808 F.3d at 70. 

 
Nor do any of UPS Ground’s other objections carry the 

day.  For example, UPS Ground argues that the pre-election 
hearing timeline was abusive because it allotted only eleven 
days to prepare for the hearing.  The Acting Regional Director, 
though, was required by regulation to schedule the pre-election 
hearing on the eighth day after the Union petition.  See 29 
C.F.R. § 102.63(a)(1).  Further, the Acting Regional Director 
partially granted UPS Ground’s motion for a two-business-day 
postponement of the pre-election hearing.  The Acting 
Regional Director did not abuse his discretion by complying 
with the regulation.  And the decision to postpone the hearing 
by one business day, but not two, is in the heartland of his 
discretion.  That timeline also comported with due process.  
Even assuming that due process requires any pre-election 
hearing whatsoever, but see Inland Empire Dist. Council v. 
Millis, 325 U.S. 697, 710 (1945), an eight-day notice accords 
with both the Due Process Clause and UPS Ground’s statutory 
right to an “appropriate” hearing, 29 U.S.C. § 159(c)(1). 
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Next, UPS Ground argues that it was prejudiced by the 
timeline because it was required to file a Statement of Position 
on the business day before the hearing.  UPS Ground, though, 
cannot show any prejudice from that requirement, as the 
Statement of Position is not binding.  The Regional Director 
“may permit the employer to amend its Statement of Position 
in a timely manner for good cause.”  29 C.F.R. § 102.63(b)(1).  
Nor does the Statement of Position preclude the Regional 
Director from “direct[ing] the receipt of evidence concerning 
any issue . . . as to which the regional director determines that 
record evidence is necessary.”  Id. § 102.66(b).  And despite 
UPS Ground’s contention that its Statement of Position limited 
it to calling only certain witnesses at the pre-election hearing, 
at no point during this litigation has UPS Ground ever 
identified any additional witnesses it would have called at the 
hearing. 

 
UPS Ground also challenges various rulings made by the 

hearing officer during the pre-election hearing—specifically, 
that the hearing officer asked UPS Ground for certain 
documents that UPS Ground did not possess, denied UPS 
Ground’s request to grant a one-day adjournment for 
preparation for closing arguments, and refused the filing of 
posthearing briefs.  None of those rulings was an abuse of 
discretion.  A demand for documents is not an adverse ruling, 
in any sense.  The denial of an adjournment was entirely proper, 
especially given that the regulations do not require even a 
recess prior to closing arguments.  See 29 C.F.R. § 102.66(h).  
And UPS Ground had no entitlement to posthearing briefs, 
which “shall be filed only upon special permission of the 
regional director.”  Id. 

 
The Acting Regional Director also properly directed a 

mail-ballot election.  A mail-ballot election is proper when 
voters are “scattered” over a wide area or across different work 
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schedules.  San Diego Gas & Elec., 325 NLRB 1143, 1145 
(1998).  In this case, the Acting Regional Director reasonably 
determined that the employees travel long distances and that 
traffic and weather conditions, particularly in winter, might 
hinder employees from returning to the facility in time to 
permit them to vote.  The Acting Regional Director reasonably 
rejected UPS Ground’s alternative proposal—to arrange 
drivers’ work schedules so they could vote before leaving on 
their assigned routes—which, by UPS Ground’s own 
characterization, would have ensured the ability to vote only of 
“most of [the drivers] before they go.”  J.A. 320 (emphasis 
added).  And the mail-ballot election did not impermissibly 
restrict UPS Ground’s right to campaign.  The Act proscribes 
only mass captive-audience assemblies (for employer and 
union alike) during a mail-ballot election.  See San Diego Gas, 
325 NLRB at 1146.  UPS Ground was still free to campaign 
via other means.  More generally, it is difficult to imagine any 
prejudice arising from the choice of a mail-ballot election when 
94% of eligible voters cast ballots and those ballots 
overwhelmingly favored unionization.  Cf. Kwik Care Ltd. v. 
NLRB, 82 F.3d 1122, 1127 (D.C. Cir. 1996). 

 
Finally, the Acting Regional Director did not abuse his 

discretion by declining to decide, before the election, whether 
two employees in disputed job classifications (safety 
instructors and dispatchers) were part of the bargaining unit.  It 
is common practice to permit such employees to vote under 
challenge.  See Kirkhill Rubber Co., 306 NLRB 559, 559 
(1992).  Nor does that practice imperil the bargaining unit’s 
right to make an informed choice, so long as the notice of 
election—as happened here—“alert[s] employees to the 
possibility of change” to the definition of the bargaining unit.  
Sears, Roebuck & Co. v. NLRB, 957 F.2d 52, 55 (2d Cir. 1992).  
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*     *     *     *     * 
 
For the foregoing reasons, we deny the petition for review 

and grant the Board’s cross-application for enforcement. 
 

So ordered. 
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In a published opinion that issued in this test-of-certification case on Friday, April 19, 2019,
the D.C. Circuit enforced the Board’s bargaining order issued against this subsidiary of
United Parcel Service, Inc., after drivers at its Kutztown, Pennsylvania distribution center
voted 27 to 1 in a mail-ballot election in January 2016 to be represented by International
Brotherhood of Teamsters, Local Union No. 773.  In doing so, the court concluded that the
Board did not abuse its discretion in determining the appropriate bargaining unit or in
overruling the employer’s election objections.  The court also agreed with the Board that
the regional director had not abused his discretion in applying the Board’s Rules and
Regulations during the representation proceeding.
 
In the underlying representation case, the union filed a petition to represent the drivers at
the Kutztown distribution center in December 2015.  In response, the employer argued that
the appropriate unit was instead a multi-facility unit that should include all 290 drivers
employed across nine distribution centers it operated in Connecticut, Florida, Georgia,
Kansas, Mississippi, North Carolina, Ohio, and Virginia, under a contract with Advance
Auto Parts.  After a hearing was held, the regional director issued a decision finding that
the employer failed to present evidence to rebut the presumptive appropriateness of a
single-facility bargaining unit, and directed a mail-ballot election.  Although fully litigated
at hearing, the regional director did not address whether a potential voter was a statutory
supervisor who engaged in conduct that would taint the election, or whether two job
classifications should be excluded from the unit, finding resolution of those issues would
not significantly affect the size or character of the unit.  The employer filed a request for
review, which was denied by the Board (Members Pearce, Miscimarra, and McFerran). 
 
After the election, the employer filed objections to the election and a supporting offer of
proof.  The regional director issued a supplemental decision rejecting the employer’s post-
election objections without a hearing, and certified the union.  Thereafter, the employer
filed a request for review raising a variety of arguments, including contesting the
appropriateness of the unit, reasserting the status and conduct of the alleged supervisor,
and challenging various procedural rulings made by the regional director under the
Board’s representation-case procedures.  On review, the Board (Members Pearce and
McFerran, Member Miscimarra, dissenting in part) issued a decision providing analysis for
why the supervisory claim failed, but in all other respects, denied the request for review. 



The employer then refused to bargain in order to seek court review.
 
Before the court, the employer only briefly challenged the substantive merits of the
underlying certification.  Nonetheless, the court reviewed and upheld the Board’s
determination of an appropriate unit, as well as the Board’s findings on the issue of the
status of the putative supervisor, holding that the claims of authority to assign, responsibly
direct, hire, and adjust grievances were unsupported.  On the procedural issues, the court
rejected the employer’s contentions that the regional director abused his discretion and that
the pre-election timeline was unfairly abbreviated.  The court held that those rulings fully
comported with the Board’s Rules and Regulations and with due process.  Lastly, the court
held that the regional director properly directed a mail-ballot election, and that such an
election did not unduly restrict the employer’s right to campaign. 
 
The court’s opinion is here, and the Board’s brief to the court is attached.
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 Pursuant to Circuit Rule 28(a)(1), counsel for the National Labor Relations 

Board (“the Board”) certifies the following: 

A.  Parties and Intervenor 

 UPS Ground Freight, Inc. (“the Company”) was the respondent before the 

Board in the unfair-labor-practice proceeding on review and is the Petitioner/ 

Cross-Respondent in this court proceeding.  The Board’s General Counsel was a 

party before the Board in the unfair-labor-practice proceeding.  International 

Brotherhood of Teamsters, Local Union No. 773 (“the Union”) was the charging 

party before the Board in the unfair-labor-practice proceeding, and is the 

Intervenor in this court proceeding.  Amici curiae in support of the Company in 



 

 

 
 

this court proceeding are Coalition for a Democratic Workplace et al., and the 

Chamber of Commerce of the United States. 

B.  Rulings Under Review 

 This case is before the Court on the Company’s petition for review of an 

unfair-labor-practice Decision and Order of the Board, issued on June 1, 2018, and 

reported at 366 NLRB No. 100.  The Board seeks full enforcement of that Order.  

The Board’s Order is based, in part, on findings made in an underlying 

representation (election) proceeding, and thus the record in that proceeding is also 

before the Court.  29 U.S.C. § 159(d).  The Board’s Decision on Review and Order 

in the underlying representation proceeding issued on July 27, 2017, and is 

reported at 365 NLRB No. 113. 

C.  Related Cases 

 The case on review was not previously before this Court or any other court.  

Board counsel is unaware of any related cases pending in this Court or any other 

court. 

 
                       /s/ David Habenstreit   
      David Habenstreit 
      Assistant General Counsel 
      National Labor Relations Board 

1015 Half Street, S.E. 
Washington, D.C. 20570 

      (202) 273-2960 
Dated at Washington, D.C. 
  this 13th day of February, 2019 
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STATEMENT OF JURISDICTION 

 This case is before the Court on the petition of UPS Ground Freight, Inc. 

(“the Company”) for review, and the cross-application of the National Labor 



2 
 
Relations Board (“the Board”) for enforcement, of a Board Decision and Order 

issued against the Company on June 1, 2018, and reported at 366 NLRB No. 100.  

The Board had jurisdiction over the unfair-labor-practice proceeding below 

pursuant to Section 10(a) of the National Labor Relations Act, 29 U.S.C. §§ 151, et 

seq., as amended (“the Act”).  29 U.S.C. § 160(a).  The Board’s Order is final with 

respect to all parties, and this Court has jurisdiction pursuant to Section 10(e) and 

(f) of the Act.  29 U.S.C. § 160(e), (f).  The petition and application are timely, as 

the Act provides no time limit for such filings.  International Brotherhood of 

Teamsters, Local Union No. 773 (“the Union”) intervened in support of the Board. 

 The Board’s Order is based, in part, on findings made in an underlying 

representation (election) proceeding (Board Case No. 04-RC-165805), and thus the 

record in that proceeding is also before the Court pursuant to Section 9(d) of the 

Act.  29 U.S.C. § 159(d); see Boire v. Greyhound Corp., 376 U.S. 473, 477-79 

(1964).  The Court has jurisdiction to review the Board’s actions in the 

representation proceeding for the limited purpose of “enforcing, modifying, or 

setting aside in whole or in part the [unfair-labor-practice] order of the Board.”  

29 U.S.C. § 159(d).  The Board retains authority under Section 9(c) of the Act to 

resume processing the representation case in a manner consistent with the Court’s 

rulings.  29 U.S.C. § 159(c); see Freund Baking Co., 330 NLRB 17, 17 n.3 (1999). 

 



3 
 

STATEMENT OF THE ISSUES 

 The Company has refused to recognize or bargain with the union that its 

employees overwhelmingly chose as their representative by a vote of 27 to 1 in a 

Board-supervised election.  The ultimate issue is whether the Board properly found 

that the Company’s refusal violated Section 8(a)(5) and (1) of the Act, 29 U.S.C. 

§ 158(a)(5), (1).  That finding depends on the validity of the Union’s certification 

as representative, which depends, in turn, on the resolution of the following issues 

raised by the Company: 

1.  Whether the Board reasonably found that the Company failed to rebut the 

presumptive appropriateness of a single-facility bargaining unit at its Kutztown, 

Pennsylvania distribution center. 

 2.  Whether the Board reasonably overruled the Company’s election 

objections relating to driver Frank Cappetta without a post-election hearing. 

 3.  Whether the Board reasonably found that the Regional Director acted 

within his discretion when applying the Board’s Rules and Regulations during the 

representation proceeding. 

RELEVANT STATUTORY PROVISIONS 

 The relevant statutory provisions are included in the attached Addendum. 
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STATEMENT OF THE CASE 

 As noted, this unfair-labor-practice case concerns the Board’s finding that 

the Company violated Section 8(a)(5) and (1) of the Act, 29 U.S.C. § 158(a)(5), 

(1), by admittedly refusing to recognize or bargain with the Union as the certified 

representative of a unit of the Company’s employees.  The question before the 

Court is whether the Union’s certification was proper based on the Board’s 

findings and procedural rulings in the representation proceeding.  

I. STATEMENT OF FACTS 

A. Background; the Company’s Contract with Advance Auto Parts 
 

 The Company is a subsidiary of United Parcel Service, Inc., that provides 

transportation and delivery services throughout the United States.  (JA.666-67, 

1134-35; JA.18-19.)1  Pursuant to a contract with its customer, Advance Auto 

Parts, the Company transports products from nine distribution centers to retail 

stores nationwide.  (JA.666-67; JA.19-23.)  The Company’s contract with Advance 

Auto Parts is administered by a centralized management team.  (JA.666-67; JA.24-

27.) 

In addition to the Kutztown, Pennsylvania distribution center at issue in this 

case, the Company operates out of facilities in Connecticut, Florida, Georgia, 

                                           
1  “JA” references are to the Joint Appendix.  References preceding a semicolon 
are to the Board’s findings; those following are to the supporting evidence.  “Br.” 
refers to the Company’s opening brief. 
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Kansas, Mississippi, North Carolina, Ohio, and Virginia, which are between 250 

and 1,265 miles from Kutztown.  (JA.666-67, 676; JA.23.)  Each distribution 

center covers a distinct geographic area, and the centers’ respective delivery 

territories do not overlap.  (JA.667; JA.79-80.) 

 Across all nine distribution centers, the Company employs approximately 

290 drivers.  (JA.667; JA.39.)  The drivers share skills and perform functions that 

are essentially identical.  (JA.672; JA.38.)  Recordkeeping functions for the 

Company’s drivers are centralized at its headquarters, and drivers are all subject to 

the same general personnel policies, wage-and-benefit structures, performance 

criteria, and work guidelines.  (JA.669-71, 677; JA.46-47, 51, 75-76, 105.)  Drivers 

at the various distribution centers have virtually no contact with drivers from other 

facilities.  (JA.673; JA.95, 247-48.) 

 Each distribution center is run by a local management team, including an 

operations manager and an operations supervisor.  (JA.667; JA.28-31.)  The 

Company’s centralized recruiting department screens job applicants, and then local 

managers review the applications, interview and test prospective drivers, and make 

the final hiring decisions.  (JA.671; JA.113-14.)  Local managers are responsible 

for the day-to-day supervision of drivers and for monitoring their performance:  

they regularly test, train, and evaluate the drivers.  (JA.670-71; JA.44.)  

Scheduling, leave requests, disputes over assignments, and similar issues are 
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resolved locally.  (JA.670; JA.123-24.)  Local managers also independently 

address disciplinary problems, maintain drivers’ disciplinary files, and issue oral 

and written warnings.  (JA.670-71; JA.38, 50, 81-82, 106-07.)  The local managers 

are responsible for recommending suspensions and terminations, which require 

higher approval from central management before being implemented.  (JA.671; 

JA.79, 107-10.) 

B. The Kutztown Distribution Center 
 
The Kutztown distribution center is responsible for a delivery territory that 

includes central Pennsylvania, New Jersey, New York, and Delaware.  (JA.667.)  

At the time of the election in this case, the Company employed approximately 

thirty drivers at the Kutztown facility.  (JA.667-68; JA.222.)  Drivers report to 

work at staggered times between 12:00 a.m. and 8:00 a.m., and return to the 

facility between 7:00 a.m. and 7:00 p.m.  (JA.667; JA.130-32.)  Their delivery 

routes range from 150 to 600 miles, and most of the Company’s tractor-trailers 

contain a bunk for overnight runs.  (JA.667; JA.33, 131, 320.) 

 Although they are subject to the same pay structure as drivers at facilities in 

other geographic regions, the Kutztown drivers receive higher mileage rates.  

(JA.670-72; JA.77-78, 96-99.)  Unlike the Company’s other distribution centers, 

the Kutztown facility has an off-site center for product returns approximately ten 
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miles away, which creates additional job duties for the Kutztown drivers.  (JA.672; 

JA.41-43, 166-67, 249.) 

Over the three years prior to the hearing in this case, a small percentage of 

the work at the Kutztown facility was performed by temporarily transferred drivers 

from other facilities.  (JA.675; JA.67-68, 221-22, 290-91, 497.)  Over the five 

years prior to the hearing, sixteen non-supervisory employees permanently 

transferred to or from the Kutztown facility.  (JA.676; JA.298-305, 498.)  All but 

four such transfers occurred less than one month after hire, and at least some were 

the result of temporary training assignments.  (JA.676; JA.298-305, 498.) 

C. The Job Duties of Frank Cappetta 
 

 One of the drivers employed by the Company at the Kutztown facility, Frank 

Cappetta, performs several functions.  Cappetta spends approximately eighty 

percent of his time working as a dispatcher, ten percent as a certified safety 

instructor, and ten percent as a road driver.  (JA.1026; JA.190, 216-19.)  When 

working as a dispatcher, Cappetta receives emails from Advance Auto Parts 

providing a detailed schedule of routes and stops to be made on those routes.  

(JA.1026; JA.219-21.)  The majority of the Kutztown drivers, approximately 

twenty-five out of thirty, are permanently assigned to particular routes.  (JA.668, 

1026; JA.222-23.)  Cappetta matches the remaining drivers to unclaimed routes.  

(JA.1026; JA.223.)  In doing so, Cappetta primarily relies on the preferences 
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expressed by the drivers themselves, although he occasionally considers a driver’s 

known skills, such as whether a route that involves driving into New York City 

should go to an experienced “city driver.”  (JA.1026; JA.223-24, 236-38, 272-73, 

311.)  If a driver objects to a route, then Cappetta can switch that driver to another 

route.  (JA.1026; JA.223-24, 269.)  If a driver objects to the only route available, 

then Cappetta must refer the driver to a management official to resolve the dispute.  

(JA.1026; JA.224, 235-36, 269-70, 276-77.) 

 As a dispatcher, Cappetta is also required to note “call outs” when drivers 

are on vacation or sick leave, and to transfer those drivers’ routes to available 

drivers while balancing driver workloads.  (JA.1026; JA.183, 278-79.)  Cappetta 

does not approve leave requests, which drivers must submit to the local managers.  

(JA.1026; JA.244-46, 278.)  When Advance Auto Parts schedules more routes than 

there are available drivers, the Company will bring in temporary drivers from a 

third-party provider.  (JA.1026; JA.226.)  Cappetta is required to notify the 

Kutztown operations supervisor when temporary drivers are needed, and the 

operations supervisor then contacts the third-party provider.  (JA.1026; JA.226, 

229-30.)  There was a brief period of time in mid-2015 when, due to the absence of 

an operations supervisor at the Kutztown facility, Cappetta was authorized to 

contact the provider directly.  (JA.1026 & n.2; JA.229-31.) 
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 When working as a certified safety instructor, Cappetta administers road 

tests for potential hires, as well as drivers’ semi-annual safety tests.  (JA.1027; 

JA.232-34.)  Cappetta reports the results of those tests to management, and has no 

further involvement in the hiring process.  (JA.1027; JA.232-33, 248-49.)  

Cappetta cannot discipline other drivers or review their work.  (JA.1025-27.)  

Other drivers at the Kutztown facility also spend part of their time working as 

certified safety instructors.  (JA.678.) 

II. PROCEDURAL HISTORY 

 A. The Union’s Petition; the Pre-Election Hearing 

 On December 10, 2015, the Union filed a petition with the Board’s Region 4 

in Philadelphia seeking a representation election among all full-time and regular 

part-time drivers at the Kutztown distribution center.  (JA.504.)  The same day, the 

Regional Director scheduled a pre-election hearing for Friday, December 18, 

which in turn required the Company to file a statement of position by Thursday, 

December 17.  (JA.511.)  Five days later, on December 15, the Company filed a 

motion requesting a two-business-day postponement such that the statement of 

position would be due Monday, December 21, and the hearing would occur 

Tuesday, December 22.  (JA.519-21.)  According to the Company’s motion, the 

attorney who filed the motion was traveling and would be unavailable to meet with 

company representatives until the following day, and the timing of the petition was 
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burdensome due to the Company’s significant holiday delivery commitments.  

(JA.520.)  The Company’s motion did not provide any additional explanation as to 

why it needed additional time to prepare.  (JA.519-21.)  The petitioner Union 

opposed the motion.  (JA.521.)  The following day, the Acting Regional Director2 

granted the Company’s motion in part and ordered a one-business-day 

postponement, such that the hearing was rescheduled to Monday, December 21, 

and the statement of position was due Friday, December 18.  (JA.523.) 

The Company filed its statement of position on December 18, and the pre-

election hearing was held before a Hearing Officer on December 21.  (JA.1.)  The 

Hearing Officer indicated at the start of the hearing that post-hearing briefs would 

only be available upon the special permission of the Regional Director.  (JA.12.)  

During the hearing, the parties fully litigated the supervisory status of Cappetta.  

(JA.1025; JA.14, 124-293.)  They were not permitted to litigate whether drivers in 

two disputed classifications, dispatcher and certified safety instructor, should be 

excluded from the unit.  (JA.795; JA.13-14.)  Near the end of the eight-hour 

hearing—which the Hearing Officer had continued past 6:00 p.m. without 

objection from either party—counsel for the Company requested that the parties 

reconvene the following morning for the sole purpose of presenting closing 

statements.  (JA.329-30.)  The Hearing Officer denied that request and offered the 

                                           
2  Hereinafter “Regional Director,” for ease of reference. 
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parties thirty minutes to prepare closing statements, after which the Company used 

its closing statement to argue that it was being treated unfairly.  (JA.329-50.) 

B. The Mail-Ballot Election; the Union’s Election Victory  
and Certification; the Company’s Refusal to Bargain 
 

 On January 5, 2016, the Regional Director issued a Decision and Direction 

of Election finding that a single-facility unit at the Kutztown distribution center 

was appropriate and directing a mail-ballot election.  (JA.666-83.)  The Regional 

Director did not resolve whether Cappetta was a statutory supervisor, or whether 

dispatchers and safety instructors should be excluded from the unit, because those 

issues could not significantly affect the size or character of the unit.  (JA.678.)  The 

Company filed a request for review of the Regional Director’s decision to direct a 

mail-ballot election, which the Board denied.  (JA.749.) 

The Board-supervised election was held between January 11 and January 29, 

2016.  (JA.681.)  Two employees in the disputed classifications, including 

Cappetta, were permitted to vote under challenge.  (JA.681, 790.)  Thirty out of 

thirty-two eligible voters cast ballots, and—by a vote of 27 to 1—the employees 

voted in favor of representation by the Union.  (JA.790.)  The two challenged 

ballots were not opened or counted because they could not affect the election 

result.  (JA.790.)  Following the election, the Company requested the issuance of 

investigatory subpoenas, and the Regional Director denied that request given the 

absence of a scheduled hearing.  (JA.752, 796-97.)  The Company filed objections 
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to the election and a supporting offer of proof.  (JA.791.)  On March 11, 2016, the 

Regional Director issued a Supplemental Decision on Objections, rejecting the 

Company’s post-election objections without a hearing and certifying the Union as 

the exclusive bargaining representative of the employees.  (JA.790-98.)  The two 

disputed classifications were neither included in, nor excluded from, the unit.  

(JA.798 n.5.)  The Company filed a request for review with the Board challenging 

the Union’s certification and raising a variety of arguments, including contesting 

the appropriateness of the bargaining unit, the status and conduct of Cappetta, and 

various procedural rulings made by the Regional Director.  (JA.1025.) 

 On July 27, 2017, the Board (Members Pearce and McFerran; Chairman 

Miscimarra, dissenting in part) issued a Decision on Review and Order granting in 

part the Company’s request for review as to Cappetta’s supervisory status.  

(JA.1025.)  On review, the Board found that Cappetta was not a statutory 

supervisor, and that, in the alternative, the Company failed to show objectionable 

conduct.  (JA.1025-27.)  The Board otherwise denied the Company’s request for 

review, and expressly affirmed the Regional Director’s rulings.  (JA.1025 n.1.) 

In August 2017, the Union made a formal request to bargain, and the 

Company stated that it would not recognize or bargain with the Union.  (JA.1135.)  

The Board’s General Counsel issued an unfair-labor-practice complaint, and 

subsequently moved for summary judgment.  (JA.1133.)  
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III. THE BOARD’S CONCLUSIONS AND ORDER 

 On June 1, 2018, the Board (Chairman Ring; Members Pearce and 

McFerran) granted the General Counsel’s motion for summary judgment and 

found that the Company violated Section 8(a)(5) and (1) of the Act by refusing to 

recognize or bargain with the Union.  (JA.1133-35.)  The Board found that all 

representation issues raised by the Company were or could have been litigated in 

the underlying representation proceeding.  (JA.1133.) 

 The Board’s Order requires the Company to cease and desist from the unfair 

labor practice found and from, in any like or related manner, interfering with, 

restraining, or coercing employees in the exercise of the rights guaranteed by the 

Act.  (JA.1135.)  Affirmatively, the Board’s Order requires the Company to, on 

request, recognize and bargain with the Union as the exclusive representative of 

employees in the certified unit, and to post a remedial notice.  (JA.1135-36.) 

SUMMARY OF ARGUMENT 

 This case involves a unit of the Company’s drivers who have sought to 

exercise their rights under federal law by voting, in near unanimity, to be 

represented by the Union in collective bargaining.  Nearly three years later, the 

Company still refuses to recognize or bargain with the Union. 

 On review, the Company only briefly addresses the substantive merits of the 

underlying certification, and largely ignores the detailed analysis provided by the 
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Board and the Regional Director.  The Board reasonably found that the Company 

failed to rebut the presumptive appropriateness of a single-facility unit at the 

Kutztown facility, which was petitioned for by the Union on behalf of the 

employees.  Despite fully litigating the issue at the pre-election hearing, the 

Company did not carry its heavy burden of showing that the only appropriate unit 

was instead a multi-facility unit involving nine facilities hundreds of miles apart 

and composed of distinct local workforces that have virtually no routine contact or 

interaction with each other. 

 The Board further reasonably found that the Company failed to carry its 

burden to show that driver Frank Cappetta was a statutory supervisor, again despite 

fully litigating the issue at the hearing.  Remarkably, the Company based its 

substantive objections to the conduct of the election solely on its unsubstantiated 

speculation that, as a putative supervisor, Cappetta theoretically could have 

solicited union authorization cards from other employees.  The Board acted well 

within its discretion in overruling such objections given that Cappetta was not a 

supervisor and given that the Company did not proffer a single specific allegation 

of objectionable conduct.  Rather, the only evidence proffered by the Company 

was hearsay testimony from a non-unit employee about Cappetta allegedly stating 

that he and other drivers were trying to unionize, and testimony from a supervisor 

who allegedly observed a missed call from a union organizer on Cappetta’s 
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cellphone the day after the Union received a Board-ordered voter list containing 

employees’ cellphone numbers.  Neither incident would have been objectionable 

even assuming, in the alternative, that Cappetta was a supervisor. 

 The Company focuses much of its attention on arguing that the Regional 

Director abused his discretion under the Board’s Rules and Regulations while 

overseeing the representation proceeding.  The Company, however, expressly 

states that it does not challenge the facial validity of the governing Rules and 

Regulations.  Tellingly, the Company barely acknowledges a central requirement 

of an alleged abuse of discretion:  a showing of actual prejudice.  All of the rulings 

at issue were reasonable and well within the discretion of the Board and the 

Regional Director—and, in any event, the Company has failed to show that it was 

prejudiced by any of those rulings.  The Board’s representation proceedings are 

non-adversarial, and the Company had a full opportunity to present evidence and to 

litigate all material issues. 

 This Court has historically expressed grave concern over employers that 

disregard their “solemn obligations” under the Act by utilizing delay tactics or 

refusing to bargain based on arguments that are without merit.  Int’l Union of Elec., 

Radio & Mach. Workers v. NLRB, 426 F.2d 1243, 1249-50 (D.C. Cir. 1970); cf. 

E.N. Bisso & Son, Inc. v. NLRB, 84 F.3d 1443, 1445-46 (D.C. Cir. 1996).  Many of 

the Company’s arguments in the present case warrant such opprobrium. 
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ARGUMENT 
 

THE COMPANY VIOLATED THE ACT BY REFUSING TO RECOGNIZE 
OR BARGAIN WITH THE UNION 

 
An employer violates Section 8(a)(5) and (1) of the Act, 29 U.S.C. 

§ 158(a)(5), (1), when it refuses to recognize or bargain with the duly certified 

bargaining representative of its employees.  Beverly Enters.-Mass., Inc. v. NLRB, 

165 F.3d 960, 961-62 (D.C. Cir. 1999).  The Company has admittedly refused to 

recognize or bargain with the Union in order to contest the Board’s certification of 

the Union as the exclusive representative of the drivers at the Kutztown 

distribution center, despite the drivers overwhelmingly voting in favor of union 

representation.  Thus, assuming the Court upholds the Board’s certification of the 

Union, the Company has violated the Act.  Id. 

In contesting the Union’s certification, the Company makes two substantive 

arguments:  first, that the single-facility unit certified by the Board was 

inappropriate; and second, that driver Frank Cappetta was a statutory supervisor 

whose suspected pro-union sympathies tainted the results of the election.  The 

Company also makes numerous procedural arguments regarding the Regional 

Director’s rulings during the representation proceeding.  As shown below, the 

Company’s arguments are wholly without merit. 
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A. The Board Reasonably Found That the Company Failed To 
Rebut the Presumptive Appropriateness of a Single-Facility Unit 
at the Kutztown Distribution Center 

 
 Section 9(a) of the Act provides for the selection of an exclusive bargaining 

representative by the majority of employees in “a unit appropriate for such 

purposes.”  29 U.S.C. § 159(a).  Section 9(b) vests in the Board the authority to 

determine “the unit appropriate for the purposes of collective bargaining,” in order 

to assure to employees “the fullest freedom in exercising the rights guaranteed by 

[the Act].”  29 U.S.C. § 159(b).  Congress thus granted the Board broad discretion 

in order to ensure “flexibility in shaping the bargaining unit to the particular case.”  

NLRB v. Action Auto., Inc., 469 U.S. 490, 494 (1985).  In accordance with the Act, 

“the Board need only select an appropriate unit, not the most appropriate unit.”  

Dodge of Naperville, Inc. v. NLRB, 796 F.3d 31, 38 (D.C. Cir. 2015). 

 When a union files a petition seeking to represent a unit of employees at a 

single facility in an employer’s multi-facility operation, the Board has long 

maintained that the single-facility unit is presumptively appropriate.  J&L Plate, 

Inc., 310 NLRB 429, 429 (1993); see Dean Transp., Inc. v. NLRB, 551 F.3d 1055, 

1063 (D.C. Cir. 2009); Cmty. Hosps. of Cent. Cal. v. NLRB, 335 F.3d 1079, 1085-

86 (D.C. Cir. 2003).  The party opposing the single-facility unit carries the “heavy 

burden” of producing affirmative evidence to rebut the unit’s presumptive 

appropriateness.  Catholic Healthcare W., 344 NLRB 790, 790 (2005); J&L Plate, 
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310 NLRB at 429; see Cmty. Hosps., 335 F.3d at 1085.  A multi-facility unit will 

only be required upon a showing that the single facility “has been so effectively 

merged into a more comprehensive unit, or is so functionally integrated, that it has 

lost its separate identity.”  Dean Transp., 551 F.3d at 1063; J&L Plate, 310 NLRB 

at 429.  The Board considers factors such as:  (1) central control over daily 

operations and labor relations, including the extent of local autonomy; (2) the 

similarity of employee skills, functions, and working conditions; (3) the degree of 

employee interchange; (4) the distance between locations; and (5) the parties’ 

bargaining history, if any.  J&L Plate, 310 NLRB at 429. 

 Determining on a case-by-case basis whether a particular unit is appropriate 

necessarily involves “a large measure of informed discretion,” and the Board’s 

determinations are “rarely to be disturbed.”  Country Ford Trucks, Inc. v. NLRB, 

229 F.3d 1184, 1189 (D.C. Cir. 2000) (quoting Packard Motor Car Co. v. NLRB, 

330 U.S. 485, 491 (1947)).  The Court will uphold the Board’s unit determinations 

unless “arbitrary” or based on factual findings “not supported by substantial 

evidence in the record.”  Blue Man Vegas, LLC v. NLRB, 529 F.3d 417, 420 (D.C. 

Cir. 2008). 

 Here, the Board’s analysis of the appropriateness of a single-facility unit at 

the Kutztown distribution center (JA.669-77, 1025 n.1) is consistent with settled 

precedent and supported by substantial evidence in the record.  The Company 
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failed to carry its burden of rebutting the presumptive appropriateness of the 

Kutztown single-facility unit by demonstrating that the only appropriate unit was a 

multi-facility unit including several hundred drivers at all nine distribution centers 

servicing the Advance Auto Parts contract.  Accordingly, the Board acted within 

its broad discretion in approving the petitioned-for unit. 

The Board first found that the Company’s centralized control over “many 

aspects of personnel and labor relations for all nine facilities” is insufficient to 

rebut the single-facility presumption, because the local managers at the Kutztown 

facility exercise significant autonomy over the day-to-day work of the drivers at 

that facility.  (JA.669-72.)  See Dean Transp., 551 F.3d at 1064 (upholding single-

facility unit where employer maintained “highly centralized operation” but onsite 

supervisors oversaw drivers’ day-to-day work).  Among other things, the local 

managers make final hiring decisions, issue discipline short of suspension without 

oversight, recommend suspensions and terminations, schedule and assign drivers’ 

work and leave, train and monitor drivers, and resolve day-to-day problems.  See 

D&L Transp., Inc., 324 NLRB 160, 160-61 (1997) (directing single-facility unit 

where local managers’ control over hiring, assignments, time off, and minor 

discipline outweighed centralized administration); cf. Jerry’s Chevrolet, Cadillac, 

Inc., 344 NLRB 689, 691 n.9 (2005) (rejecting single-facility unit, but noting one 
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would be appropriate if local managers were responsible for scheduling, 

assignments, vacations, sick leave, and addressing minor disciplinary problems). 

The Board also explained that the lack of functional integration between the 

Company’s distribution centers weighs in favor of a single-facility unit.  (JA.672-

73.)  The distribution centers do not have overlapping delivery territories, and the 

Kutztown drivers have virtually no contact with drivers from other facilities, which 

service different areas of the country often hundreds of miles away.  In short, the 

drivers do not contribute to different stages of a single work process.  See Rental 

Unif. Serv., Inc., 330 NLRB 334, 336 (1999) (finding single-facility presumption 

unrebutted where employees performed same job but did not “interact with 

[employees at other facilities] to perform their jobs or on any regular basis”); cf. 

Prince Telecom, 347 NLRB 789, 792-93 (2006) (noting inter-facility employee 

contact as key consideration, and directing multi-facility unit based on facility’s 

integration into one of two distinct service networks). 

 Likewise, the Board found insufficient evidence of significant employee 

interchange to require broadening the unit beyond the Kutztown facility.  (JA.673-

76.)  As an initial matter, the Company failed to make the required showing not 

only that there was interchange but also that it affected a significant percentage of 

the total amount of work performed.  New Britain Transp. Co., 330 NLRB 397, 

398 (1999).  The Board reasonably inferred from the limited evidence in the record 
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that temporary transfers accounted for, at most, five percent of the Kutztown 

facility’s operations, and roughly one percent of the Company’s operations across 

all nine distribution centers.  (JA.675.)  That level of interchange is far below the 

amount required to rebut the single-facility presumption.  New Britain Transp., 

330 NLRB at 398 (citing cases).  In addition, there were just sixteen non-

supervisory permanent transfers at the Kutztown facility over a five-year period, 

and some of those “transfers” involved new hires who were at the facility solely 

for training.  (JA.676.)  See Red Lobster, 300 NLRB 908, 911 (1990) (finding 

permanent transfers less significant and describing eleven transfers in one-year 

period as “minimal”). 

The Board acknowledged that one relevant factor, the similarity of drivers’ 

skills and functions, supports a multi-facility unit.  (JA.672.)  The Board 

reasonably found, however, that the other factors—including local control over 

day-to-day work, and lack of substantial interchange or integration with other 

facilities—outweigh the similarity of skills and functions.  In addition, there are 

certain working conditions unique to the Kutztown facility, including a higher 

mileage rate and additional job duties, which diminish the significance of the 

drivers’ shared skills and functions.  (JA.672.) 

Finally, the Board emphasized that, while not always dispositive, the fact 

that the Kutztown facility is hundreds of miles from the other eight distribution 
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centers strongly supports a single-facility unit.  (JA.676.)  The substantial distances 

involved, and the lack of functional integration or regular contact with other 

drivers, reinforces the appropriateness of a unit among the Kutztown drivers.  E.g., 

Rental Unif. Serv., 330 NLRB at 336 (relying on distances of twenty-two and fifty 

miles in support of single-facility unit); cf. Jerry’s Chevrolet, 344 NLRB at 690-91 

(stressing close proximity of facilities, such that employees used same parking lot, 

in rejecting single-facility unit). 

 In its brief to the Court (Br. 63-66), the Company largely ignores the 

Board’s detailed analysis.  Instead, it merely repeats factual considerations that 

were fully addressed in the Decision and Direction Election (JA.669-76), without 

rebutting that analysis or providing any supporting authority.3  Moreover, even if 

the Company had shown that a multi-facility unit involving facilities thousands of 

miles apart was “equally or more appropriate,” it would not establish that the 

petitioned-for Kutztown unit was “truly inappropriate,” as required to warrant 

                                           
3  The Company has thus waived any response to the Board’s analysis on these 
points and should not be permitted to raise new arguments in its reply brief.  See 
Corson & Gruman Co. v. NLRB, 899 F.2d 47, 50 n.4 (D.C. Cir. 1990) (holding that 
arguments not raised in opening brief are deemed waived). 
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overturning the Board’s unit determination.  Country Ford Trucks, 229 F.3d at 

1189-91.4 

B. The Board Reasonably Overruled the Company’s Election 
Objections Relating to Driver Frank Cappetta Without a Post-
Election Hearing 

 
 In addition to affirming the appropriateness of the single-facility unit, the 

Board also reasonably overruled the Company’s objections regarding driver Frank 

Cappetta without holding a post-election hearing.  Cappetta’s supervisory status 

was fully litigated at the pre-election hearing, and the Board ultimately found that 

Cappetta was not a supervisor whose conduct could have coerced voters or tainted 

the election.  That finding alone disposes of the substantive and procedural 

objections relating to his purported misconduct.  In the alternative, however, the 

Board found that—even assuming Cappetta was a supervisor—the Company failed 

to proffer any evidence substantiating its vague claims of misconduct.  The Board 

then reasonably rejected the Company’s additional objections relating to Cappetta, 

which are based on meritless procedural arguments. 

                                           
4  For the reasons discussed further below, see pp. 44-51, the Company’s bare 
assertions that the Regional Director and the Hearing Officer only permitted a 
“partial record” to be established (Br. 63), and that it was prevented from 
presenting “additional evidence” (Br. 9), are false.  The Company fails to identify 
any evidence regarding the appropriateness of the single-facility unit that it was 
unable to introduce at the pre-election hearing or any arguments that it was unable 
to fully present to the Board. 
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Congress has entrusted the Board with an especially “wide degree of 

discretion” in establishing “the procedure and safeguards necessary to insure the 

fair and free choice of bargaining representatives by employees.”  NLRB v. A.J. 

Tower Co., 329 U.S. 324, 330 (1946); Canadian Am. Oil Co. v. NLRB, 82 F.3d 

469, 473 (D.C. Cir. 1996).  The party seeking to overturn an election bears a 

“heavy burden,” and the Court will overturn the Board’s decision to certify an 

election’s results “in only the rarest of circumstances.”  800 River Rd. Operating 

Co., LLC v. NLRB, 846 F.3d 378, 386 (D.C. Cir. 2017). 

It is well established that an objecting party does not have an absolute right 

to a post-election objections hearing.  Amalgamated Clothing Workers v. NLRB, 

424 F.2d 818, 828 (D.C. Cir. 1970).  Instead, to justify such a hearing, the burden 

is on the objecting party to proffer evidence raising “substantial and material 

factual issues” that could constitute grounds for setting aside the election.  

29 C.F.R. § 102.69(c)(1); Durham Sch. Servs., LP v. NLRB, 821 F.3d 52, 58 (D.C. 

Cir. 2016); Amalgamated Clothing Workers, 424 F.2d at 828.  Thus, when the 

proffered evidence, even if credited, would not justify setting aside the results of 

the election as a matter of Board law, a post-election hearing is not warranted and 

the objections should be overruled.  Durham Sch. Servs., 821 F.3d at 58. 

The Court reviews the Board’s decision to overrule election objections 

without holding a post-election hearing only for an abuse of discretion.  Canadian 
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Am. Oil, 82 F.3d at 473.  The abuse-of-discretion standard is “highly deferential.”  

AT&T, Inc. v. FCC, 886 F.3d 1236, 1245 (D.C. Cir. 2018).  That is particularly 

true here, given the substantial deference afforded to the Board in the context of 

representation proceedings.  In order to establish an abuse of discretion, there must 

be a showing of actual prejudice.  Veritas Health Servs., Inc. v. NLRB, 895 F.3d 

69, 87-88 (D.C. Cir. 2018); Salem Hosp. Corp. v. NLRB, 808 F.3d 59, 67 (D.C. 

Cir. 2015); see also 5 U.S.C. § 706 (requiring “due account . . . of the rule of 

prejudicial error”).  It is well established that “[t]he burden of showing prejudice 

from assertedly erroneous rulings is on the party claiming injury.”  Tasty Baking 

Co. v. NLRB, 254 F.3d 114, 123 (D.C. Cir. 2001). 

1. The Company failed to establish that Cappetta  
was a statutory supervisor 

 
 In order to establish that an employee constitutes a “supervisor” within the 

meaning of Section 2(11) of the Act, the party alleging such status must 

demonstrate:  (1) that the individual has authority to engage in any one of the 

twelve supervisory functions listed in the statute, which includes the authority to 

hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, 

discipline, responsibly direct, or adjust the grievances of other employees, or 

“effectively to recommend” such actions; (2) that the employee’s exercise of such 

authority requires the use of “independent judgment”; and (3) that the employee’s 

authority is held “in the interest of the employer.”  NLRB v. Ky. River Cmty. Care, 
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Inc., 532 U.S. 706, 713 (2001) (quoting 29 U.S.C. § 152(11)).  Congress took 

“great care” to distinguish between “true supervisors vested with ‘genuine 

management prerogatives,’” and lead employees “who are protected by the Act 

even though they perform ‘minor supervisory duties.’”  Oakwood Healthcare, Inc., 

348 NLRB 686, 687-88 & n.15 (2006) (quoting NLRB v. Bell Aerospace Co., 

416 U.S. 267, 280-81 (1974)).  The Board “must guard against construing 

supervisory status too broadly to avoid unnecessarily stripping workers of their 

[statutory] rights.”  Beverly Enters.-Mass., 165 F.3d at 963. 

An employer asserting supervisory status and attempting to preclude one of 

its workers from enjoying rights under federal labor law carries the burden of 

proof.  Ky. River, 532 U.S. at 711-12.  Conclusory evidence unsupported by 

specific examples is insufficient to establish supervisory authority.  Golden Crest 

Healthcare Ctr., 348 NLRB 727, 729 (2006); see Oil, Chem. & Atomic Workers 

Int’l Union v. NLRB, 445 F.2d 237, 243 (D.C. Cir. 1971) (requiring “tangible 

examples”).  As such, “[s]tatements by management purporting to confer authority 

do not alone suffice.”  Beverly Enters.-Mass., 165 F.3d at 963.  Moreover, an 

employer does not carry its burden of proof if the record evidence remains in 

conflict or is otherwise inconclusive.  Salem Hosp., 808 F.3d at 69.  The Board’s 

determinations with regard to supervisory status are entitled to “special weight,” 
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and the Court will affirm them if they have warrant in the record and reasonable 

basis in law.  Desert Hosp. v. NLRB, 91 F.3d 187, 193 (D.C. Cir. 1996). 

In the present case, Board reasonably rejected the Company’s assertion that 

Cappetta was a supervisor.  (JA.1025-27.)  The Board first found insufficient 

evidence that Cappetta had supervisory authority to assign work to other drivers 

using independent judgment within the meaning of the Act.  (JA.1026.)  Under 

Section 2(11), the term “assign” refers to the act of designating an employee to a 

place, appointing an employee to a time, or “giving significant overall duties.”  

Oakwood Healthcare, 348 NLRB at 689.  The party alleging supervisory status 

must show that the putative supervisor has the authority to independently require 

employees to accept assigned duties, not merely to request that such duties be 

accepted.  Golden Crest Healthcare, 348 NLRB at 729. 

As the Board explained (JA.1026), Cappetta received detailed route 

schedules from the Company’s customer, Advance Auto Parts.  Although the 

majority of the drivers were permanently matched to particular routes, Cappetta 

matched unclaimed routes to drivers as necessary, including when regular drivers 

were on leave, primarily by relying on the drivers’ own preferences.  Contrary to 

the Company (Br. 60), Cappetta himself could not require a driver to accept a 

particular route:  if a driver objected to one, Cappetta would switch that driver to a 

different route or “direct the driver to a management official for resolution of the 
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dispute.”  (JA.1026.)  See, e.g., NLRB v. NSTAR Elec. Co., 798 F.3d 1, 15-16 (1st 

Cir. 2015) (affirming lack of supervisory assignment authority where dispatchers 

could ask employees to work overtime but, if employees objected, could not 

require overtime without consulting management).5 

Moreover, even assuming that Cappetta “assigned” work, the Board 

reasonably found that he did not do so with the independent judgment required to 

confer supervisory status.  Cappetta relied primarily on drivers’ own preferences in 

distributing routes, though he occasionally considered drivers’ known skills, such 

as matching city routes to “city driver[s]” (JA.311) who were comfortable with 

urban driving.  As the Board explained (JA.1026), however, distributing 

predetermined duties to employees based on their “known skill[s] or experience” 

does not involve independent judgment within the meaning of the Act.  Cranesville 

Block Co. v. NLRB, --- F. App’x ---, 2018 WL 5919224, at *1 (D.C. Cir. Oct. 30, 

2018); Shaw, Inc., 350 NLRB 354, 355-56 & n.9 (2007); see S.D.I. Operating 

Partners, LP, 321 NLRB 111, 111 (1996) (finding no independent judgment in 

assigning employees based on “skills they [had] previously demonstrated,” while 

                                           
5  Cappetta’s brief role in requesting temporary drivers from a third-party provider 
did not involve “assigning” work to coworkers using independent judgment.  
(JA.1026 & n.2.)  In any event, supervisory authority that is no longer in effect is 
not controlling.  E.g., Passaic Daily News v. NLRB, 736 F.2d 1543, 1550 (D.C. 
Cir. 1984). 



29 
 
“inquiring of the employees, as needed, whether a particular job [was] within their 

expertise”). 

 The Board also reasonably rejected the Company’s contention that Cappetta 

had the authority “effectively to recommend” hiring decisions within the meaning 

of the Act.  (JA.1026.)  Cappetta was one of several drivers who spent a small 

portion of their time acting as certified safety instructors and, in connection with 

that role, he administered road tests to potential hires.  Cappetta had no input in the 

hiring process other than reporting to management whether an applicant had passed 

or failed the objective road tests.  It is well established that the routine act of 

administering tests to applicants and reporting the results to management does not 

constitute effectively recommending hiring decisions, much less doing so with the 

independent judgment necessary to qualify as a statutory supervisor.  E.g., Pac. 

Beach Corp., 344 NLRB 1160, 1161-62 (2005) (finding that administration of 

diving tests to prospective hires did not constitute supervisory hiring authority). 

 The Company largely ignores the Board’s detailed findings and analysis 

regarding Cappetta’s supervisory status, and instead simply repeats transcript 

citations regarding Cappetta’s various duties, many of which are irrelevant.  

(Br. 57-59.)  The Company relies almost exclusively on the equivocating testimony 

of supervisor Matt DiBiase, who was new to the job when he testified, and who 

admitted that he was not completely familiar with Cappetta’s work or the role of 
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Advance Auto Parts managers.  (E.g., JA.126-29, 136-37, 181-84.)  DiBiase’s 

testimony was, moreover, devoid of tangible examples and contradicted by 

Cappetta’s own detailed explanation of his job duties.  See Salem Hosp., 808 F.3d 

at 69 (noting that conflicting or inconclusive evidence does not satisfy burden of 

proof).  In any event, the Company provides no developed legal argumentation—

for example, in responding to the Board’s dispositive finding that Cappetta did not 

exercise independent judgment—and the Company should not be permitted to 

“sandbag[]” the Board or the Union by being “obscure on the issue in [its] opening 

brief” and then “warm[ing] to the issue” in its reply brief.  CTS Corp. v. EPA, 

759 F.3d 52, 60 (D.C. Cir. 2014); see Corson & Gruman, 899 F.2d at 50 n.4.6 

 Although irrelevant, the Company also improperly cites uncorroborated 

assertions made in the offer of proof it filed in support of its post-election 

objections.  (Br. 59-60.)  However, the Company sought a post-election hearing to 

present evidence of Cappetta’s allegedly objectionable conduct; as the Board 

found, the parties had already litigated Cappetta’s supervisory status at the pre-

                                           
6  Similarly, the Company now makes the conclusory assertions (Br. 59) that 
Cappetta “directed [employees’] work” and “adjusted grievances” within the 
meaning of Section 2(11), without providing further explanation or citing 
applicable caselaw.  See Oakwood Healthcare, 348 NLRB at 690-92 (setting forth 
elements of supervisory responsible direction); Ken-Crest Servs., 335 NLRB 777, 
779-80 (2001) (discussing supervisory grievance adjustment).  There is no 
allegation that Cappetta exercised any of the other eight statutory indicia of 
supervisory status. 
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election evidentiary hearing.  (JA.1025.)  The Company has never explained why, 

having “had ample opportunity to present evidence on Cappetta’s supervisory 

status” (JA.795), it should have been granted a “second bite at the apple” (JA.795) 

to introduce further evidence that it could have presented the first time.  Sitka 

Sound Seafoods, Inc. v. NLRB, 206 F.3d 1175, 1183 (D.C. Cir. 2000) (reaffirming 

principle that Board need not afford a party “more than one opportunity to litigate 

any particular issue”); e.g., NLRB v. Dole Fresh Vegetables, Inc., 334 F.3d 478, 

490 (6th Cir. 2003) (noting that “the law does not permit yet another bite at the 

same apple” to relitigate supervisory status in second hearing).  Notably, the 

proffered evidence allegedly showing that employees could not refuse Cappetta’s 

dispatch assignments (Br. 60) was testimony from DiBiase (JA.777)—a witness 

who had already been called and thoroughly examined at the pre-election hearing 

when Cappetta’s supervisory status was being litigated (JA.122-214).  The 

additional claim that Cappetta once used a figure of speech about having “run” the 

facility in the past (Br. 59) is not probative of anything.  In any event, the 

assertions in the Company’s offer of proof would not alter the Board’s substantive 

analysis, for the reasons described above. 

 In sum, despite fully litigating Cappetta’s supervisory status at the pre-

election hearing, the Company failed to carry its burden of proving that he was a 

statutory supervisor rather than an employee. 
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2. In the alternative, the Company failed to proffer  
evidence of objectionable conduct 
 

 As noted above, the Board initially resolved the Company’s election 

objections relating to Cappetta on the grounds that he was not, in fact, a statutory 

supervisor.  However, the Board also found, in the alternative, that no hearing was 

required, because “[e]ven assuming for the sake of argument that Cappetta was a 

supervisor,” the Company failed to proffer any evidence to show that Cappetta 

engaged in objectionable conduct that could warrant setting aside the results of the 

election.  (JA.1027.)  Accordingly, the Board acted well within its discretion in 

overruling the Company’s objections without holding a post-election hearing. 

A statutory supervisor engaging in pro-union conduct is not per se 

objectionable—instead, the Board considers, inter alia, the nature and extent of 

supervisory authority possessed, and the nature, extent, and context of the conduct 

in question.  Harborside Healthcare, Inc., 343 NLRB 906, 909 (2004); see Veritas 

Health Servs., Inc. v. NLRB, 671 F.3d 1267, 1272 (D.C. Cir. 2012).  The objecting 

party must establish not only that objectionable conduct occurred, but also that it 

interfered with employees’ free choice to such an extent that it “materially 

affected” the election results.  Harborside Healthcare, 343 NLRB at 909; see 

Veritas Health Servs., 671 F.3d at 1272.  Pro-union statements by a statutory 

supervisor, standing alone, do not constitute objectionable conduct.  Veritas Health 

Servs., 671 F.3d at 1272. 
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In its offer of proof in support of its election objections, and again in its brief 

to the Court, the Company proffered just two pieces of evidence regarding 

Cappetta’s alleged misconduct.  The first was that a temporary administrative 

assistant from a Kansas distribution center—who was not part of the bargaining 

unit or eligible to vote—would testify that Cappetta approached her on one 

occasion, asked her if she knew “what’s going on here,” and stated, “[w]e’re trying 

to get a union at this location [the Kutztown distribution center], you may want to 

share that with your drivers.”  (Br. 39, JA.787.)  The second was that a supervisor 

would testify that, as he was returning from lunch in early January 2016, he heard 

Cappetta’s unattended cellphone ring and observed an incoming call from an 

organizer for the Union.  (Br. 39, JA.788.)  The sum total of the Company’s 

proffered “evidence” was thus that Cappetta made a non-coercive statement to a 

single employee who was not part of the bargaining unit, and that Cappetta missed 

a call on his cellphone from a Union organizer.  (JA.1027.) 

Cappetta’s alleged statement—which purportedly occurred weeks or months 

before the election—was not even unambiguously pro-union, much less indicative 

of objectionable misconduct.  The Board has consistently found that it is not 

coercive for a statutory supervisor, particularly a low-level supervisor without 

disciplinary authority, merely to favor unionization.  Ne. Iowa Tel. Co., 346 NLRB 
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465, 466-67 (2006); Waldinger Corp., 331 NLRB 544, 545-46 (2000), enforced, 

262 F.3d 1213 (11th Cir. 2001); accord Veritas Health Servs., 671 F.3d at 1272. 

The Company is equally brazen to rely on its innocuous claim that Cappetta 

once received a phone call from the Union.  The Company claims that the missed 

call occurred on January 8 (Br. 39), just one day after the Company had been 

required to provide the Union with a list of prospective voters and personal 

cellphone numbers for the purpose of campaigning (JA.682).  In any event, for the 

Company to insist that a prospective voter receiving a call from the Union is 

evidence of the voter’s status as a covert agent for the Union is absurd. 

Furthermore, even if the Company had proffered evidence of supervisory 

conduct that could be deemed objectionable, it failed to show conduct that would 

have “materially affected” the outcome so as to warrant setting aside the election 

results.  Veritas Health Servs., 671 F.3d at 1272; Harborside Healthcare, 

343 NLRB at 909.  Here, employees overwhelmingly chose the Union by a vote of 

27 to 1, and the Company has not proffered evidence that a single eligible voter 

was aware of Cappetta’s alleged support for the Union.  Moreover, the Company 

had sufficient time prior to the election to counteract any hypothesized coercion.  

See, e.g., Talladega Cotton Factory, Inc., 91 NLRB 470, 472 (1950) (finding that 

employer with knowledge of supervisor’s pro-union conduct has obligation to 

dissipate any alleged coercive effects prior to election).  Unlike the case cited by 
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the Company (Br. 50-51), in which the court held that the employer proffered 

circumstantial evidence of a complex hiring scheme that would have constituted 

objectionable conduct if proven, Jam Prods., Ltd. v. NLRB, 893 F.3d 1037, 1042-

46 (7th Cir. 2018), here the Company based its objections entirely on “vague, 

unsubstantiated accusations,” id. at 1045, which would not warrant a different 

outcome even if true. 

In sum, the Company failed to establish material questions of fact 

warranting a post-election objections hearing, and the Board reasonably overruled 

the Company’s objections and upheld the certification of the Union. 

3. The Company’s procedural objections relating to Cappetta 
are without merit 

 
The Company also argues that the Regional Director abused his discretion in 

making several procedural rulings relating to Cappetta’s conduct or status.  If the 

Court affirms the Board’s initial finding as to Cappetta’s supervisory status, then 

the Company’s claims are irrelevant.  Even if Cappetta were a supervisor, the 

Company’s arguments are without merit for the reasons discussed below. 

a. The Regional Director had no obligation to 
independently investigate the Company’s  
baseless allegations of misconduct 

 
As the Board found (JA.1025 n.1), the Regional Director fully considered 

the negligible evidence of objectionable conduct proffered by the Company, and 

reasonably concluded that the Company’s proffer did not justify a post-election 
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hearing.  Nonetheless, the Company makes the extraordinary suggestion that the 

Regional Director should have affirmatively sought out evidence in support of the 

Company’s uncorroborated suspicions.  In particular, the Company contends that 

the Regional Director was required to contact employees and formally “review” all 

of the signed authorization cards submitted by the Union in support of its election 

petition to “ascertain whether Cappetta had witnessed card signings.”7  (Br. 40.)  In 

making that argument, the Company ignores the applicable burden of proof for 

post-election objections and confuses distinct aspects of the Board’s representation 

proceedings. 

While it is true that, under certain circumstances, a supervisor’s pre-petition 

solicitation of authorization cards may be grounds for subsequent objections to the 

validity of the election itself, Harborside Healthcare, 343 NLRB at 911-13, the 

Board’s regional directors have no obligation to gather evidence in support of the 

employer’s effort to overturn an election, see 29 C.F.R. § 102.69(a), (c)(1)(i) 

(placing burden on objecting party to provide offer of proof justifying hearing); 

Durham Sch. Servs., 821 F.3d at 58 (same).  In order to justify a post-election 

                                           
7  A union filing a representation petition seeking an election is required to include 
a “showing of interest” demonstrating that a sufficient number of employees 
support an election, which often involves the presentation of signed authorization 
cards.  See 29 C.F.R. § 102.61(a)(7), (f); NLRB Casehandling Manual, Part Two: 
Representation Proceedings § 11020 (2017), available at https://www.nlrb.gov/ 
reports-guidance/manuals. 
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hearing, the objecting party must itself proffer “specific evidence which prima 

facie would warrant setting aside the election,” because it is “not up to the Board 

staff to seek out evidence that would warrant setting aside the election.”  Sitka 

Sound Seafoods, 206 F.3d at 1182; accord NLRB v. Dobbs House, Inc., 613 F.2d 

1254, 1256 (5th Cir. 1980). 

 Moreover, the Company’s argument that the Regional Director was 

“obligated to investigate” (Br. 40) its pre-election accusation that the Union’s 

showing of interest was tainted is misplaced.  The showing of interest serves a 

purely administrative function and is used to determine “whether there is sufficient 

employee interest to warrant the expenditure of the Agency’s time, effort and 

resources.”  See NLRB Casehandling Manual, Part Two: Representation 

Proceedings §§ 11020-21.  The case cited by the Company (Br. 40) affirms that if a 

regional director is presented with objective evidence calling into question the 

validity of a showing of interest, then further administrative investigation may be 

warranted.  Perdue Farms, Inc., 328 NLRB 909, 911 (1999); see NLRB 

Casehandling Manual, Part Two: Representation Proceedings §§ 11021, 11027.1, 

11028.1.  But the Company failed to present any such objective evidence.8 

                                           
8  Despite the lack of any credible allegation that the Union’s showing of interest 
was somehow tainted, the Regional Director nonetheless did conduct an 
administrative investigation in this case and reasonably concluded that Cappetta 
was not a statutory supervisor whose conduct could have tainted the showing of 
interest.  (JA.795-96, 1025 n.1.) 
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More fundamentally, the Company cites no authority for the proposition that 

a regional director’s investigation, or lack thereof, is relevant to any post-election 

question.  In fact, because the showing of interest is merely an administrative tool 

used to determine whether to commence further proceedings, its validity is not 

subject to litigation at any stage.  Lampcraft Indus., Inc., 127 NLRB 92, 92 n.2 

(1960); see, e.g., Wright Mem’l Hosp. v. NLRB, 771 F.2d 400, 406-07 (8th Cir. 

1985) (citing cases).  As the Board found (JA.1025 n.1), the Regional Director 

properly resolved the Company’s claim administratively. 

 In the past, the Court has described an employer’s suggestion that the Court 

“carefully peruse all election campaign activities (even perfectly lawful conduct) to 

satisfy itself that there is no taint to the election” as being “outlandish” and in 

defiance of “both common sense and every known precept governing judicial 

review of [Board] decisions.”  E.N. Bisso & Son, 84 F.3d at 1445.  Indeed, the 

Court has held that pressing such arguments in order to delay bargaining bordered 

on “sanctionable conduct.”  Id. at 1445-46.  The Company’s arguments in the 

present case are equally meritless. 

b. The Regional Director lacked authority to issue post-
election investigatory subpoenas 

 
Contrary to the Company (Br. 49-52), the Regional Director did not abuse 

his discretion in denying the Company’s request for the issuance of subpoenas 

after the election (JA.1025 n.1).  As the Regional Director explained (JA.796-97), 
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he had no authority to issue investigatory subpoenas to the Company in the 

absence of a post-election objections hearing.  Subpoena applications may only be 

filed with a regional director “before [a] hearing opens” or “prior to [a] hearing.”  

29 C.F.R. §§ 102.31(a), 102.66(f), 102.69(c)(1)(iii); e.g., Imperial Apartment 

Hotel, 181 NLRB 391, 391-92 & n.1 (1970) (affirming regional director’s denial of 

investigatory subpoenas in absence of objections hearing).  To permit parties to 

demand free-standing subpoenas as investigatory tools in their attempts to make 

preliminary showings of objectionable conduct would create “chaos in the 

administrative process.”  (JA.796.)  The Company cites nothing to the contrary.  

Cf. Jam Prods., 893 F.3d at 1046 (affirming parties are “[w]ithout subpoena 

power” in the absence of a post-election hearing).  Indeed, even in the context of 

an evidentiary hearing, parties are not entitled to broad subpoenas that would 

constitute mere “fishing expedition[s].”  Millsboro Nursing & Rehab. Ctr., Inc., 

327 NLRB 879, 879 n.2 (1999).  Here, the Company was unable to make the 

minimal showing that material issues of fact existed for which the introduction of 

evidence was warranted, or for which the subpoenas would have been relevant. 

 In any event, the Company has also failed to demonstrate the prejudice 

required to establish an abuse of discretion.  It rests its argument solely on its 

inability to subpoena cellphone records that it speculates might have shown 

“frequent contact between Cappetta and the Union.”  (Br. 49.)  As the Board noted 
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(JA.1027), however, the mere fact that a statutory supervisor supports a union is 

not objectionable.  Harborside Healthcare, 343 NLRB at 909-10.  Thus, even 

assuming that Cappetta frequently contacted the Union, it would not warrant 

invalidating the election.  See 800 River Rd., 846 F.3d at 386 (reaffirming that no 

prejudice occurs where “excluded evidence would not compel or persuade to a 

contrary result”). 

c. The Company was not entitled to a finding prior to 
the election as to Cappetta’s supervisory status 

 
 Finally, the Company makes vague allusions to a nonexistent “statutory right 

to the undivided loyalty of its representatives” (Br. 37-38, 44) in order to argue that 

the Regional Director erred by not formally making a finding as to Cappetta’s 

supervisory status prior to the election.  Once again, the Company has failed to 

show either error or actual prejudice.  (JA.1025 n.1.) 

Under the Board’s Rules and Regulations, the Regional Director was not 

required to issue a decision on supervisory status prior to the election:  the sole 

purpose of the pre-election proceeding is to determine whether a “question of 

representation” exists that warrants an election, and the status of a single putative 

supervisor had no bearing on that question here.  (JA.678-79.)  See 29 U.S.C. 

§ 159(c); 29 C.F.R. §§ 102.64(a), 102.67(a).  Furthermore, it has been an accepted 

practice since the earliest days of the Act to defer final resolution of 

nondeterminative questions of supervisory status until after an election, and to 
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permit disputed supervisors to vote under challenge.  See Med. Ctr. at Bowling 

Green v. NLRB, 712 F.2d 1091, 1093 (6th Cir. 1983) (upholding challenged-ballot 

procedure and rejecting employer’s claim of “right to utilize supervisors in its 

opposition to unionization”); see, e.g., Allied Aviation Serv. Co. of N.J. v. NLRB, 

854 F.3d 55, 60 (D.C. Cir. 2017) (putative supervisors permitted to vote under 

challenge); Cocoline Prods., Inc., 79 NLRB 1426, 1427 (1948) (same). 

 In any event, the lack of a ruling caused the Company no prejudice, as the 

Regional Director explained.  (JA.795.)  A preliminary finding by a regional 

director, or even a pre-election finding by the Board on review, would not give the 

Company the certainty that it demands.  See 79 Fed. Reg. 74,308, 74,388-89 (Dec. 

15, 2014).  The Board’s decisions are subject to post-election judicial review.  

Indeed, the Company is still litigating Cappetta’s status despite the Board’s finding 

that he was a statutory employee.  Moreover, the Company has not shown that its 

campaign activities would have been altered in any way.  The Board ultimately 

found that Cappetta was not a supervisor, and thus if the Board had delayed the 

election to make that same finding earlier, it still would not have licensed the 

Company to treat him as a supervisor in connection with its election campaign. 

C. The Regional Director Did Not Otherwise Abuse His Discretion in 
Applying the Board’s Rules and Regulations 

 
 The Company has expressly disclaimed any facial challenge to the Board’s 

Rules and Regulations, while confining its arguments to the Regional Director’s 
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allegedly “prejudicial and, at times, irrational application of the Rule[s].”  (Br. 4.)  

Thus, although both the Company and Amici occasionally reference policy 

disagreements with particular provisions in the Board’s Rules and Regulations, the 

facial validity of those provisions is not before the Court.  Moreover, while the 

Company and Amici focus particular attention on the Board’s 2014 revisions to its 

Rules and Regulations, those revisions are not implicated by the majority of the 

Regional Director’s rulings in this case and have, in any event, been upheld by 

every court to consider them.  See Associated Builders & Contractors of Tex., Inc. 

v. NLRB, 826 F.3d 215 (5th Cir. 2016); Chamber of Commerce of U.S. v. NLRB, 

118 F. Supp. 3d 171 (D.D.C. 2015).9   

The relevant question here is, as the Company partially acknowledges 

(Br. 23), whether the Regional Director abused his discretion, to the prejudice of 

the Company, in applying the Board’s Rules and Regulations.  The Court’s review 

of such claims is “highly deferential.”  AT&T, 886 F.3d at 1245.  To demonstrate 

                                           
9  To the extent that Amici nonetheless attempt to improperly raise generalized 
challenges to the Board’s Rules and Regulations (e.g., CDW Amici Br. 9-14), 
those arguments are not fairly encompassed by the as-applied challenges raised by 
the Company.  See Eldred v. Ashcroft, 255 F.3d 849, 851 (D.C. Cir. 2001).  The 
factual claims made by Amici are erroneous, and Amici repeat many of the same 
“dramatic pronouncements . . . predicated on mischaracterizations of [the Board’s 
2014 rule revisions],” disregard of regulatory provisions that contradict the 
intended narrative, and other “misleading” policy assertions that were rejected by 
the district court in a decision that several Amici declined to appeal to this Court.  
Chamber of Commerce, 118 F. Supp. 3d at 177-78. 
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an abuse of discretion, the Company bears the burden of proving not only error but 

also actual prejudice.  Salem Hosp., 808 F.3d at 67; Tasty Baking, 254 F.3d at 123; 

see supra p. 25. 

 With respect to the applicable standard of review, it is also necessary to 

address a number of red herrings raised by the Company and Amicus Chamber of 

Commerce.  (Br. 22-27, Chamber Amicus Br. 1-17.)  First, the Supreme Court’s 

opinion in Auer v. Robbins, 519 U.S. 452 (1997), is not implicated here, because 

the Company has not offered a conflicting interpretation of any provision in the 

Board’s Rules and Regulations.  As noted, the Company has explicitly limited its 

arguments to the question of whether the Regional Director’s application of the 

Rules and Regulations constituted an abuse of discretion. 

Second, the suggestion that regional directors’ decisions are entitled to less 

deference in general because they are made by “low-level agency employee[s]” 

rather than the Board (Br. 25, Chamber Amicus Br. 3) simply ignores the law.  

Based on the expertise of regional directors, and in order to expedite representation 

proceedings, Congress expressly afforded regional directors the authority to decide 

representation questions under the Act, with or without review by the Board.  

Magnesium Casting Co. v. NLRB, 401 U.S. 137, 138-43 (1971) (citing 29 U.S.C. 

§ 153(b)).  Moreover, the Board expressly affirmed the Regional Director’s rulings 

in this case.  (JA.1025 n.1.) 
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Finally, the Company misrepresents the facts by repeatedly claiming that 

“[m]any of the [Regional Director’s] rulings” (Br. 27) were based on a General 

Counsel guidance memorandum rather than the Board’s Rules and Regulations.  

The memorandum in question, like the agency casehandling manual, is not binding 

on the parties and is merely used to assist regional directors in exercising their 

discretionary authority.  See, e.g., Starlite Cutting, 280 NLRB 1071, 1071 n.3 

(1986).  Its independent validity is irrelevant to this case. 

 As explained below, the Company has failed to establish that any of the 

Regional Director’s rulings in this case were arbitrary or, even assuming that they 

were, that they actually prejudiced the Company.  (JA.1025 n.1.) 

1. The Regional Director’s decision to partially grant the 
Company’s postponement motion was reasonable 

 
 Despite the Company’s conclusory assertions (Br. 28-32), it never explains 

how the Regional Director’s application of the Board’s Rules and Regulations in 

scheduling the pre-election hearing constituted an abuse of discretion (JA.792-95).  

The Board’s Rules and Regulations instruct regional directors to schedule the pre-

election hearing for a date eight days after service of the representation petition.  

29 C.F.R. § 102.63(a)(1).  The Board’s 2014 rule revisions extended that timeline 

from the prior minimum-notice requirement of five business days.  Croft Metals, 

Inc., 337 NLRB 688, 688 (2002).  Regional directors have discretion to postpone a 

pre-election hearing for up to two business days “upon request of a party showing 
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special circumstances.”  29 C.F.R. § 102.63(a)(1).  Longer postponements are 

possible upon request and a showing of “extraordinary circumstances.”  29 C.F.R. 

§ 102.63(a)(1). 

In the present case, the Regional Director initially scheduled the pre-election 

hearing for Friday, December 18.  Five days after the hearing was scheduled, on 

December 15, the Company filed a motion requesting a two-business-day “special 

circumstances” postponement.  (JA.519-21.)  In support of its motion, the 

Company stated that one of the attorneys representing it was traveling and would 

be unable to meet with company representatives until the following day, December 

16, and also vaguely asserted that the Company found it “burdensome” to have to 

deal with the election petition because the Company was “busy meeting its 

significant holiday delivery commitments.”  (JA.520.)  The Company’s motion did 

not provide any additional explanation. 

Contrary to the Company’s claims that it was disadvantaged or mistreated 

(Br. 31), the Regional Director granted in part the Company’s motion, over the 

opposition of the Union, and postponed the hearing by one business day, resulting 

in a three-calendar-day extension.  (JA.523.)  The Company has failed to show that 

the Regional Director’s ruling was arbitrary, much less to establish actual prejudice 

stemming from the Regional Director’s failure to extend the pre-election hearing 

by one additional day, as requested.  (JA.792-93, 1025 n.1.)  In its brief, the 
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Company asserts (Br. 6, 29-30) that necessary employee or management witnesses 

were dispersed, that it was transitioning to a new delivery schedule, that it 

considered the applicable legal standard unsettled at the time of the hearing, and 

that it was unable to interview necessary witnesses regarding Cappetta’s 

supervisory status.  However, those various post-hoc arguments were never 

articulated to the Regional Director, and thus his failure to consider them cannot be 

deemed arbitrary. 

In any event, the Company fails to substantiate its claims.  For example, it 

never identifies any specific witnesses who were dispersed or unavailable, and 

never explains how a new “delivery schedule” would have prevented its upper 

management or outside counsel from addressing the election petition.10  Likewise, 

in the postponement motion actually presented to the Regional Director prior to the 

hearing, the Company merely stated that it had “significant holiday delivery 

commitments,” without ever explaining the impact those commitments would have 

on its managers, outside counsel, or ability to prepare for the hearing.  Federal law 

guarantees workers the right to join together to form a union, and an employer 

                                           
10  Any possible uncertainty about the applicability of Specialty Healthcare & 
Rehab. Ctr. of Mobile, 357 NLRB 934 (2011), is immaterial, insofar as the Board 
and the Regional Director ultimately applied well-established precedent.  (JA.1025 
n.1, 1133 n.2.)  In any event, the Company’s ability to prepare for the evidentiary 
hearing was not affected, given that it claims uncertainty over having to meet a 
more demanding standard for rebutting a single-facility unit. 
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cannot temporarily suspend that right simply by alleging that it is busy—

particularly when the employer is a sizable corporation, like the Company, that is 

more than capable of preparing for a pre-election hearing in a timely manner.  

Indeed, the Company ultimately filed a lengthy and detailed statement of position 

prior to the pre-election hearing (JA.679 n.8; JA.360-92), and the Company was 

ably represented by counsel at the hearing, where it fully litigated the 

appropriateness of the unit and Cappetta’s supervisory status.11 

The Company makes several vague allusions to its constitutional or statutory 

due process rights being violated (Br. 1, 21-22, 32), without fully explaining its 

argument.  See Veritas Health Sys., 895 F.3d at 89 (“[T]he procedures available to 

[an objecting party] are not constitutionally inadequate simply because [that party] 

opposes the substantive outcome they may produce.”).  As an initial matter, the 

Company has not adequately demonstrated that an employer even enjoys 

constitutional due process rights in connection with the Board’s pre-election 

                                           
11  Contrary to the Company (Br. 30-32), the pre-hearing statement of position is 
irrelevant in this case.  The required statement of position is a form that instructs 
the employer to, inter alia, state issues that it “intends to raise at the [pre-election] 
hearing.”  29 C.F.R. § 102.63(b)(1); see JA.360.  Employers may be permitted to 
amend the statement of position “in a timely manner for good cause.”  29 C.F.R. 
§ 102.66(b).  Here, the Company did not fail to preserve any issue, and it had an 
opportunity to refine any written legal arguments at the hearing itself or in its 
request for review to the Board.  (JA.794-95, 798.)  Representation hearings are 
non-adversarial, and the Union did not receive an unfair “advantage” (Br. 31) by 
having access to the statement of position in advance. 
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representation proceedings, which are non-adversarial and are designed merely to 

determine whether a question of representation exists warranting an election.  See 

Chamber of Commerce, 118 F. Supp. 3d at 202 (questioning presence of property 

interest); see also Inland Empire Dist. Council, Lumber & Sawmill Workers Union 

v. Millis, 325 U.S. 697, 706-10 (1945) (holding that constitutional due process does 

not require any hearing prior to a Board election); cf. 5 U.S.C. § 554(a)(6) 

(excepting Board representation proceedings from the formal adjudication 

requirements of the Administrative Procedure Act).  Assuming, arguendo, that 

such rights are implicated, the eleven-day notice that the Company received in this 

case was more than adequate.  See 79 Fed. Reg. 74,308, 74,371-73 (Dec. 15, 

2014); see, e.g., Ungar v. Sarafite, 376 U.S. 575, 590-91 (1964) (holding five-day 

notice adequate for criminal contempt hearing where defendant could hire counsel 

who would be prepared on time and evidence was readily available).   

The Company also has not demonstrated that it was denied “an appropriate 

hearing upon due notice” within the meaning of the Act.  29 U.S.C. § 159(c)(1)(B).  

Even in the context of adversarial unfair-labor-practice hearings, which typically 

involve much more complex factual disputes than those at issue here, the Act 

contemplates hearings within “five days” of a complaint.  29 U.S.C. § 160(b).  

Tellingly, Congress omitted any similar statutory language setting minimum 

timelines in the context of non-adversarial representation proceedings, which were 
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intended to be comparatively expeditious.  See, e.g., Boire, 376 U.S. at 477-79; see 

also 5 U.S.C. § 554(a)(6).  The eleven-day notice in the present case did not 

contravene any clear statutory mandate. 

2. The rulings by the Regional Director and Hearing Officer 
during the pre-election hearing were reasonable 

 
The Company has also failed to establish error or prejudice with respect to 

the rulings by the Hearing Officer and Regional Director during the hearing.  

(JA.1025 n.1.)  Contrary to the assertions in its brief (Br. 9, 56-57, 63), the 

Company was not prevented from introducing any evidence regarding the single-

facility unit or Cappetta’s supervisory status.  Near the end of the hearing, counsel 

for the Company made a request that the parties reconvene the following morning 

for the sole purpose of presenting closing statements.  (JA.329-30.)  The Company 

did not indicate that it had further witnesses to call or evidence to present, and it 

identifies no such evidence now.  The Hearing Officer’s suggestions that the 

Company produce certain documents (JA.36-37, 200-01, 296) were not adverse 

rulings, and the Company cannot claim prejudice from its failure to present 

evidence on its own behalf at the hearing. 

The hearing itself was a little over eight hours long.  (JA.794.)  Although the 

Company now complains (Br. 33-34) that the Hearing Officer unreasonably 

extended the hearing to finish receiving evidence in one day, the Company never 

specifically objected to the Hearing Officer’s decision to continue the hearing past 
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6:00 p.m.  Approximately fifty minutes before a final recess was called to allow 

the parties to prepare closing statements, as the Union was preparing to call its 

final witness, counsel for the Company asked the Hearing Officer “[h]ow late [she] 

planned to go.”  (JA.294-95, 331.)  The Hearing Officer stated that her preference 

was to finish the hearing that evening if possible.  (JA.295.)  Counsel for the 

Company indicated that he was willing to resume the hearing the following day, 

but he did not specifically object to the Hearing Officer’s decision to continue the 

hearing past 6:00 p.m.  (JA.294-329.) 

As noted, counsel for the Company later requested that the parties reconvene 

the following morning for the sole purpose of presenting closing statements, and 

the Hearing Officer reasonably denied that request.  (JA.329-30.)  The Board’s 

Rules and Regulations do not even definitively require a recess prior to parties 

presenting closing statements, see 29 C.F.R. § 102.66(h) (affording parties a 

“reasonable period” to present the closing statements), and yet the Hearing Officer 

gave both parties a thirty-minute recess to prepare, then offered additional time 

when they reconvened (JA.794; JA.330-31).  The Union presented a substantive 

closing statement on the merits of the case, but the Company elected to use its 

allotted time to argue that it was being treated unfairly.  (JA.329-50.) 

Finally, the Regional Director had discretion over whether to allow post-

hearing briefing, and reasonably concluded that it was not warranted given the 
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relatively straightforward nature of this case.  (JA.794-95.)  Contrary to the 

Company (Br. 36-37), the Hearing Officer made clear at the beginning of the 

hearing that post-hearing briefing would not be allowed unless the parties secured 

special permission from the Regional Director (JA.12).  See 29 C.F.R. § 102.66(h); 

cf. 5 U.S.C. § 554(a)(6) (excepting representation proceedings from privileges of 

formal adjudications, such as written briefs).  Moreover, the Company cannot 

show prejudice where it had a subsequent opportunity to file a written request for 

review to the Board. 

3. The Regional Director’s decision to direct a mail-ballot 
election was reasonable 

 
The Company next fails to show any legal error or prejudice stemming from 

the Regional Director’s choice of a mail-ballot election.  Regional directors are 

afforded broad discretion to determine the time and manner of an election, subject 

to Board review for a clear abuse of discretion.  29 C.F.R. § 102.67(b); Nouveau 

Elevator Indus., Inc., 326 NLRB 470, 471 (1998); Manchester Knitted Fashions, 

Inc., 108 NLRB 1366, 1367-68 (1954).  The Board’s Rules and Regulations permit 

parties to state their positions at the pre-election hearing regarding the type, date, 

time, and location of an election, but do not permit parties to litigate such matters.  

29 C.F.R. § 102.66(g)(1).  Given the discretion entrusted to the Board by Congress, 

the choice of a mail-ballot election must be upheld as long as it was not arbitrary, 
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even if the Court would have selected a different kind of election.  Antelope Valley 

Bus Co. v. NLRB, 275 F.3d 1089, 1095 (D.C. Cir. 2002). 

The Board has consistently affirmed that mail-ballot elections are proper 

where eligible voters are “scattered” over a wide geographic area or across varying 

work schedules, such as when employees “work different shifts” or “travel on the 

road.”  San Diego Gas & Elec., 325 NLRB 1143, 1145 & n.7 (1998).  Here, as the 

Regional Director explained (JA.680), the Company’s drivers had widely varying 

and uncertain schedules, they were not normally present at a common place at a 

common time, and a manual election would have required them to rely on the 

Company or its customer to specially rearrange their work schedules.  Moreover, 

some drivers would have had to travel long distances during uncertain traffic and 

winter weather conditions in order to vote.  Under such circumstances, a mail-

ballot election was perfectly reasonable.  See Kwik Care Ltd. v. NLRB, 82 F.3d 

1122, 1127 (D.C. Cir. 1996) (upholding decision to conduct mail-ballot election 

where manual election would have required employees to modify normal work 

schedules and spend significant time and effort traveling to vote); cf. Nouveau 

Elevator Indus., 326 NLRB at 471 (upholding regional director’s direction of 

manual election under similar circumstances but indicating mail-ballot election 

would have been preferable). 
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The Regional Director also did not abuse his discretion by declining to adopt 

the Company’s “revised” manual-election proposal (Br. 46-47).  The Company 

revised its proposal at the last minute, on January 7, with no explanation as to why 

such proposal had not been presented at the pre-election hearing.  (JA.796.)  But 

see 29 C.F.R. 102.66(g) (granting parties limited opportunity to present positions 

as to election details at pre-election hearing).  By then, the notice of election had 

already been sent to the parties.  (JA.681-86.)  See 29 C.F.R. § 102.67(b).  

Modifying the election details or issuing a second notice of election at that point 

would have risked sowing confusion among voters or the parties themselves.  

(JA.694-95, 796.)  Furthermore, a mail-ballot election remained preferable for 

essentially the same reasons. 

Contrary to the Company, the Regional Director’s decision in this case does 

not mean that manual elections “[cannot] be held in the transportation industry.”  

(Br. 46.)  Even if a manual election may have also been reasonable on these or 

similar facts, see Nouveau Elevator Indus., 326 NLRB at 471, the appropriate 

inquiry is whether the Regional Director abused his discretion.  In any event, a 

claim of actual prejudice is foreclosed in this case due to the fact that thirty out of 

thirty-two eligible voters ultimately cast ballots in the election, and the two 

employees who did not cast ballots could not have affected the outcome.  (JA.796.)  
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Thus, traditional concerns about reduced voter participation are inapposite.  See 

Kwik Care, 82 F.3d at 1127. 

Insofar as the Company suggests that the mail-ballot procedure violated its 

purported “statutory right to campaign” (Br. 48), that argument is without merit.  

By its terms, Section 8(c) of the Act merely prohibits the Board from finding 

certain types of conduct to constitute evidence of unfair labor practices.  29 U.S.C. 

§ 158(c).  It does not affirmatively grant employers rights that are, for example, 

enforceable in representation proceedings.  See Nat’l Ass’n of Mfrs. v. NLRB, 

717 F.3d 947, 959 n.19 (D.C. Cir. 2013); Rosewood Mfg. Co., 263 NLRB 420, 420 

(1982). 

Moreover, to the extent that the Company is arguing more generally that the 

mail-ballot election gave it inadequate time to campaign, the Company’s argument 

is misleading and illogical.  Under Board law, both employers and unions are 

prohibited from holding mass captive-audience meetings after a designated point in 

time prior to the start of an election, but they are not prohibited from continuing to 

campaign for or against unionization.  San Diego Gas, 325 NLRB at 1146.  

Whether the date on which mass captive-audience meetings must cease 

corresponds to the start of a manual election or the start of a mail-ballot election is 

immaterial.  Here, the Company’s own election proposals requested a manual 

election on a date in January to be chosen by the Regional Director (JA.326-27, 
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691), and a manual election could have been scheduled on the same date that the 

mail-ballot election began.  Furthermore, the Company had a full month after the 

date on which the Union’s petition was filed to hold mass captive-audience 

meetings and to otherwise campaign against the Union prior to the start of the 

election. 

4. The Regional Director reasonably declined to resolve the 
status of two disputed classifications prior to certification 

 
In attempting to manufacture a final challenge to the Board’s decision, the 

Company argues (Br. 52-56) that the Regional Director abused his discretion by 

declining to resolve whether two employees in disputed job classifications, who 

also regularly spend part of their time as drivers, should be excluded from the unit.  

Once again, the Company inexplicably fails to acknowledge well-settled precedent.  

As the Board indicated (JA.1135 n.5), it has been an established procedure for 

decades that when employees in certain job classifications are permitted to vote 

under challenge, and their challenged ballots are ultimately not determinative of 

the election outcome, then those classifications are neither included in nor 

excluded from the unit.  See, e.g., Kirkhill Rubber Co., 306 NLRB 559, 559 & n.2 

(1992).  Instead, the status of the disputed classifications can be resolved by the 

parties through the collective-bargaining process, or through either party filing a 

unit-clarification petition with the Board.  DIC Entm’t, LP, 329 NLRB 932, 932 

n.2 (1999), enforced, 238 F.3d 434 (D.C. Cir. 2001); see 29 C.F.R. § 102.60(b) 
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(providing for unit-clarification petitions); Med. Ctr. at Bowling Green, 712 F.2d at 

1093; see also Lakeside Cmty. Hosp., Inc. v. NLRB, 8 F.3d 71 (D.C. Cir. 1993) 

(unpublished).  The Company has refused to engage in bargaining with the Union 

now for several years, and it has declined to file a petition to clarify the scope of 

the unit.  Thus, the Company cannot now complain to the Court that the scope of 

the unit is unclear.12 

 There was nothing arbitrary about the Regional Director’s application of the 

established procedure here, where the Company challenged the status of just two 

employees, and where, not counting those two challenged ballots, the Union won 

the election by a decisive vote of 27 to 1.  See 29 C.F.R. § 102.69(b) (requiring 

immediate certification of election results in absence of determinative number of 

challenged ballots).  Withholding certification of the Union pending litigation of 

two employees’ status would have served no purpose other than to facilitate the 

Company’s efforts to delay bargaining with the Union.  By contrast, had the 

Company bargained with the Union, as it has been legally obligated to do since the 

                                           
12  The Company and Amici cite inapposite cases (Br. 55 n.8, CDW Amici Br. 18-
19) in which certified units differed dramatically from the unit descriptions voted 
on by employees.  Here, by contrast, the notice of election explained that the 
inclusion of the two challenged employees would only be resolved, as necessary, 
after the election.  (JA.685.)  See Sears, Roebuck & Co. v. NLRB, 957 F.2d 52, 55-
56 (2d Cir. 1992) (explaining inapplicability of cited cases where notice of election 
“alert[s] employees to the possibility of change”). 
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Union was certified in March 2016, such bargaining could have led to an amicable 

resolution regarding the disputed classifications.  
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CONCLUSION 

 For the foregoing reasons, the Board respectfully requests that the Court 

enter a judgment enforcing the Board’s Order in full. 
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5 U.S.C. § 554 
 
(a) This section applies, according to the provisions thereof, in every case of 
adjudication required by statute to be determined on the record after opportunity for 
an agency hearing, except to the extent that there is involved-- 
 
  (1) a matter subject to a subsequent trial of the law and the facts de novo in a court; 
 
  (2) the selection or tenure of an employee, except a administrative law judge 
appointed under section 3105 of this title; 
 
  (3) proceedings in which decisions rest solely on inspections, tests, or elections; 
 
  (4) the conduct of military or foreign affairs functions; 
 
  (5) cases in which an agency is acting as an agent for a court; or 
 
  (6) the certification of worker representatives. 
 
(b) Persons entitled to notice of an agency hearing shall be timely informed of— 
 
  (1) the time, place, and nature of the hearing; 
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  (2) the legal authority and jurisdiction under which the hearing is to be held; and 
 
  (3) the matters of fact and law asserted. 
 
When private persons are the moving parties, other parties to the proceeding shall 
give prompt notice of issues controverted in fact or law; and in other instances 
agencies may by rule require responsive pleading. In fixing the time and place for 
hearings, due regard shall be had for the convenience and necessity of the parties or 
their representatives. 
 
(c) The agency shall give all interested parties opportunity for— 
 
  (1) the submission and consideration of facts, arguments, offers of settlement, or 
proposals of adjustment when time, the nature of the proceeding, and the public 
interest permit; and 
 
  (2) to the extent that the parties are unable so to determine a controversy by consent, 
hearing and decision on notice and in accordance with sections 556 and 557 of this 
title. 
 
(d) The employee who presides at the reception of evidence pursuant to section 
556 of this title shall make the recommended decision or initial decision required 
by section 557 of this title, unless he becomes unavailable to the agency. Except to 
the extent required for the disposition of ex parte matters as authorized by law, such 
an employee may not— 
 
  (1) consult a person or party on a fact in issue, unless on notice and opportunity for 
all parties to participate; or 
 
  (2) be responsible to or subject to the supervision or direction of an employee or 
agent engaged in the performance of investigative or prosecuting functions for an 
agency. 
 
An employee or agent engaged in the performance of investigative or prosecuting 
functions for an agency in a case may not, in that or a factually related case, 
participate or advise in the decision, recommended decision, or agency review 
pursuant to section 557 of this title, except as witness or counsel in public 
proceedings. This subsection does not apply— 
 
  (A) in determining applications for initial licenses; 



iii 
 

  (B) to proceedings involving the validity or application of rates, facilities, or 
practices of public utilities or carriers; or 
 
  (C) to the agency or a member or members of the body comprising the agency. 
 
(e) The agency, with like effect as in the case of other orders, and in its sound 
discretion, may issue a declaratory order to terminate a controversy or remove 
uncertainty. 
 
29 C.F.R. § 102.60(b) 
 
(b) Petition for clarification of bargaining unit or petition for amendment of 
certification. A petition for clarification of an existing bargaining unit or a petition 
for amendment of certification, in the absence of a question of representation, may 
be filed by a labor organization or by an employer. Where applicable the same 
procedures set forth in paragraph (a) of this section shall be followed. 
 
29 C.F.R. § 102.61(a) 
 
(a) RC Petitions. A petition for certification, when filed by an employee or group of 
employees or an individual or labor organization acting in their behalf, shall contain 
the following: 
 
(1) The name of the employer. 
 
(2) The address of the establishments involved. 
 
(3) The general nature of the employer's business. 
 
(4) A description of the bargaining unit which the petitioner claims to be appropriate. 
 
(5) The names and addresses of any other persons or labor organizations who claim 
to represent any employees in the alleged appropriate unit, and brief descriptions of 
the contracts, if any, covering the employees in such unit. 
 
(6) The number of employees in the alleged appropriate unit. 
 
(7) A statement that a substantial number of employees in the described unit wish to 
be represented by the petitioner. Evidence supporting the statement shall be filed 
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with the petition in accordance with paragraph (f) of this section, but shall not be 
served on any party. 
 
(8) A statement that the employer declines to recognize the petitioner as the 
representative within the meaning of Section 9(a) of the Act or that the labor 
organization is currently recognized but desires certification under the Act. 
 
(9) The name, affiliation, if any, and address of the petitioner, and the name, title, 
address, telephone number, facsimile number, and email address of the individual 
who will serve as the representative of the petitioner and accept service of all papers 
for purposes of the representation proceeding. 
 
(10) Whether a strike or picketing is in progress at the establishment involved and, 
if so, the approximate number of employees participating, and the date such strike 
or picketing commenced. 
 
(11) Any other relevant facts. 
 
(12) The type, date(s), time(s) and location(s) of the election sought. 
 
29 C.F.R. § 102.61(f) 
 
(f) Provision of original signatures. Evidence filed pursuant to paragraphs (a)(7), 
(b)(8), or (c)(8) of this section together with a petition that is filed by facsimile or 
electronically, which includes original signatures that cannot be transmitted in their 
original form by the method of filing of the petition, may be filed by facsimile or in 
electronic form provided that the original documents are received by the regional 
director no later than 2 days after the facsimile or electronic filing. 



























#No Filter: Terminating an Employee for Social Media Posts
JD Supra Law News   25 Apr 2019 09:50
Prior to the advent of social media and especially the #MeToo movement, employers were generally comfortable drawing a bright line between
what employees did on their own ime and workplace misconduct. Those bygone times, however, have been replaced by a...

 
New York City Poised to Bar Pre-employment Marijuana Testing
National Law Review   25 Apr 2019 07:16
, the New York City Council overwhelmingly passed a bill hat would prohibit most pre-employment screening for marijuana by public and private
employers. The bill is supported by Mayor Bill de Blasio and would take effect one year after the mayor signs...

 
Second D.C. Charter School Makes Effort To Form A Union
WAMU-FM 88.5 (Washington, DC)   24 Apr 2019 20 51
Teachers at Mundo Verde Bilingual Charter school in Washington have made efforts to form a union, he second unionization attempt by charter
school teachers in the District over he past two years. The teachers at the Truxton Circle school say they’re...

 
Supreme Court Doubles Down on Enforceability of Class Arbitration Waivers
National Law Review   24 Apr 2019 18:17
Article By The United States Supreme Court today ruled that arbitration agreements must explicitly provide for class arbitration for that process
to be invoked, bolstering the Court’s 2018 decision in Epic Systems Corp. v. Lewis which held that class...

 
Case: Labor Relations/Refusal to Bargain (N.L.R.B.)
BloombergLaw - Labor Relations News   24 Apr 2019 17:26
XPO Logistics Freight, Inc. unlawfully refused to recognize and bargain with a union the NLRB certified as the exclusive representative of a unit
of driver sales representatives and driver sales representative students at a Los Angeles service center....

 
Case: Labor Relations/Refusal to Bargain (11th Cir.)
BloombergLaw - Daily Labor Report   24 Apr 2019 16 57
The NLRB properly denied an Internal Revenue Service security contractor’s motion to reopen the administrative record in unfair-labor-practice
proceedings to show hat the IRS would have required it to fire three security guards who misbehaved. Although...

 
Workers accuse Google of retaliating against them for organizing efforts
HR Dive   24 Apr 2019 13:25
Dive Brief: Google workers Meredith Whittaker and Claire Stapleton accused Google of retaliating against them after they attempted to organize
workers, according to reporting by Fortune . Whittaker's and Stapleton's efforts include the worker-led...

 
Can You Terminate An Employee For Talking To The Press?
National Law Review   24 Apr 2019 11:23
Article By It’s a potential nightmare scenario for employers. Something happens at the company. Maybe it’s a safety hazard that resulted in a
significant employee injury, or a product defect that is resulting in public outcry. The press gets wind of it...

 
EEOC Trailblazing on LGBT Rights May Stop at High Court
BloombergLaw - Daily Labor Report   24 Apr 2019 11:16
• Justices to hear trio of cases on scope of Title VII • DOJ has let EEOC voice conflicting views before By Robert Iafolla and Erin Mulvaney The
Equal Employment Opportunity Commission could be sidelined when the U.S. Supreme Court considers whether...

From: Martin  Andrew
Subject: Legal News FYI 04-25-19
Date: Thursday, April 25, 2019 10:53:24 AM
Attachments: image001.png

 
Thursday, April 25, 2019

 

 
 

Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.

 
 



































Eighth Circuit Stays Consideration of Sex Orientation Bias Case
A gay sales and marketing executive will have to wait a little longer to find out if
a St. Louis nursing-care provider committed sex discrimination when it pulled
his job offer after he inadvertently disclosed his same-sex marriage.

IN CASE YOU MISSED IT

Discrimination

Union Pacific Applicant’s Disability Bias Case Ready for Trial
A man who alleges Union Pacific Corp. pulled his job offer because it believed a
cerebral aneurysm he suffered three years earlier made him a safety risk can
take his disability bias claims to trial in two phases, a federal judge ruled.

Res-Care Worker Gets Chance to Show Age, Sex Drove Rehire Denial
A 59-year-old man who was denied rehire by PharMerica subsidiary Res-Care
Inc. will get a trial on his claims that his age and gender drove the company’s
decision, a federal judge ruled.

Fired Thomson Reuters Director Sues Alleging Sex, Age Bias
Thomson Reuters is accused in a new lawsuit of firing the female 60-year-old
senior director of support services and operations effectiveness in its tax and
accounting division based on her age and sex.

Cablevision to Face Trial on Worker’s Age, Disability Claims
A former Cablevision Systems Corp. employee may be able to show she was
fired because she was 52 years old and had just returned from gallbladder
surgery, the New Jersey Appellate Division ruled.

Wage & Hour

Western Express Truckers Get Wage Fight Conditionally Certified
Long haul truckers working for Western Express Inc. won conditional
certification of their collective action claiming the company misclassified them
as independent contractors in order to avoid paying minimum wages.

SF Giants Pay Claim Heads Back to Home Plate in California Court
A San Francisco Giants security guard’s claims that the team must pay him
immediately after every homestand or event at AT&T Park must go back to
state trial court, the California Supreme Court said April 25.



State & Local Laws

Oklahoma State Employee Overtime Mandate Heads to Governor
Oklahoma state government employees earning less than $31,000 annually
would receive overtime pay—not comp time—for hours worked beyond 40 in a
workweek under a bill sent to Gov. Kevin Stitt (R).

Harassment & Retaliation

Cantor Fitzgerald Doesn’t Want This Woman Talking About Her Mug in Court
A former Cantor Fitzgerald saleswoman filed a lawsuit accusing her former
boss, a colleague, and the company of harassment, discrimination, and
retaliation, all of which they deny.

Boys Coach Says He Was Fired for Saying Girls Teams Get Perks
The head baseball coach at a magnet school is suing the Los Angeles Unified
School District for retaliation, saying he was fired after alleging girls teams at
the school got preferential treatment over boys teams.

Labor Relations

First Stop & Shop Workers Approve Contract
A group of unionized Stop & Shop supermarket workers agreed to a three-year
contract in the wake of an 11-day strike that cost the company as much as $10
million per day.

Legal Profession

Weil to Invest $1M Per Year in Pre-Law Students’ Nonprofit Work
Weil, Gotshal & Manges is introducing an initiative that will give students
entering prestigious law schools the chance to work with U.S.-based nonprofits
for a year.

WORKFLOWS

Morrison & Foerster’s Boston office added two new corporate partners; Todd
Boudreau as the co-head of the Global Private Equity Investments + Buyouts
Group and as a partner in its Private Funds Group, and Matt Karlyn as a partner
in the Technology Transactions Group | Paul Hastings hired Frank Lopez as
co-head of the global Capital Markets practice and a partner in the Leveraged





Questions for NLRB Guest Speakers  

• Following the withdrawal of charges in Loshaw Thermal Technology, will there be another opportunity for 
the GC or Board to address the Staunton Fuel issue on whether specific language in an 8(f) prehire 
agreement is sufficient to confer 9(a) status? 

• Is the GC or Board revisiting the adoption of contract theory, which at one time, following Deklewa, the 
Board said would not apply to 8(f) contracts?  That was reversed in ESP Concrete.  Further, if you have 
an 8(f) contract that has been timely terminated by an employer seeking to negotiate a successor 
agreement, will maintaining the status quo be turned against the employer under the adoption of contract 
theory since there is no obligation to do so?  Does the employer violate the Act by maintaining the check-
off of dues?  It would not be a violation if the contract were 9(a). 

• What can you tell us about the timeline for rulemaking on joint employer (final rule), RC election 
procedures, and off-duty access to property? 

• Should we expect any new developments on joint employment and successorship? 

• How about an update on the Alan Ritchey line of cases? 

• Is the Board considering any significant cases involving project labor agreements?  Note, e.g., the issues 
raised in the AGC of Washington ULP charge filed in Region 19 and the Dragados Flatiron ULP charge 
dismissed by Region 32. 

• Any developments coming in regards to whether hiring hall registrants/referrals are “employees” for 
purposes of the Act, thereby requiring employers to bargain over terms and conditions that could apply to 
them (such as pre-employment drug testing)?  While “applicants” are not employees under the Act, a 
2005 GC Advisory Memo (Cardi Corp., 37 NLRB AMR 21) and some ALJ decisions say hiring hire 
registrants should be treated as “employees” under the Act, particularly under certain circumstances.  So 
far, the Board itself has not addressed it. 

• Any developments coming in regards to restrictions on an employer’s economic weapons during a labor 
dispute, i.e., defensive vs. offensive lockouts following a ULP strike and/or while ULPs against the 
employer are pending? 

• Will the Board revisit its bannering/inflatable rat/messaging cases?  We hear that the GC is apparently 
sending these cases to Advice now.  What are they looking to do with them? What are the ripe 
circumstances that will get the Board to move on bannering/inflatable messaging as coercive within the 
meaning of 8(b)(4)?  

• A situation has arisen in the past where a construction company signs 9(a) agreement and, when it 
comes time to renegotiate, the union threatens to disclaim interest unless their terms are accepted.  
Disclaiming interest would probably trigger pension fund withdrawal liability, and the union knows it but 
claims that that was not their intent.  Thoughts on developing guidelines for such a scenario? 

• Multiemployer bargaining:   Specifically, whether the bargaining unit work performed by some employers 
within the multiemployer unit can be attributed to other employers within the multiemployer unit who do 
not perform (or have the capacity to perform) that type of work for purposes of a union’s “work 
preservation.”  Arguably, it should not because each employer’s employees should be viewed in 
isolation, but there are GC Memos that suggest work by one employer could be attributed to others 
within the multiemployer unit. 

• Additionally, whether the current Board/General Counsel agree with the Obama Board’s decision in Carr 
Finishing, 358 NLRB No. 165, where the Board held that a union can enforce a multiemployer 
association’s bylaws against an employer who did not timely submit a withdraw from multiemployer 
bargaining under the bylaws, but the notice would have been timely under the CBA.  If they believe the 
decision was wrongly decided, is this something the General Counsel has directed the Regions to target 
in order to “correct” the law?  
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Peter,
Take a look st these topics.  We should discuss. 
Alice 
Alice B. Stock
Associate General Counsel
National Labor Relations Board
1015 Half Street SE
Washington DC 20570
(202) 273-3819
Alice.stock@nlrb.gov

Sent from my iPhone

Get Outlook for iOS

From: Denise Gold <goldd@agc.org>

Sent: Friday, April 26, 2019 11:21:16 AM

To: Stock, Alice B.

Subject: RE: 35th Annual Construction Labor Law Symposium - speaking block

 
Hi, Alice,

 

It was a pleasure meeting you over lunch on February 8, and I’m pleased to now have the opportunity

to interface with you about the AGC Labor and Employment Law Council’s upcoming Construction

Labor Law Symposium.  We were sorry to hear that Peter had to cancel but are grateful that you’re

stepping in.  I’m sure you’re very busy (especially now that John Kyle has left), and I hope that this

engagement won’t be a burden. 

 

As Cheryl mentioned below, I’ve gathered questions and topics of interest from the audience in

advance to let you know the type of topics that are of interest to our group and to help you prepare



your remarks.  A copy of the list is attached.  Please note that we don’t necessarily expect you to

address everything listed nor do we expect you to address only those topics listed, but I hope you will

find the list to be useful guidance.  Also, please note that the list was created for both you and John

Ring, who will is scheduled to speak during a later session of the program, so some of the questions

might be more geared toward a Board member rather than the GC’s office.

 

Also, in order to accommodate another speaker’s schedule, we have had to slightly adjust your session

time and length.  You’re now scheduled for 10:45 to 11:30 a.m. on May 10.  Please let me know if that’s

a problem.

 

Finally, please send me a bio when you get a chance.

 

And, of course, if you have any other questions or concerns about the event, feel free to email or call

me anytime.

 

Thank you very much.

 

Best,

Denise

 
Denise Gold
Associate General Counsel
The Associated General Contractors of America
2300 Wilson Blvd., Suite 300
Arlington, VA 22201
Phone:  (703) 837-5326
Email:  goldd@agc.org

 

 

From: Cheryl D. Iennusa <Cheryl.Iennusa@bswllp.com> 

Sent: Tuesday, April 16, 2019 3:42 PM

To: alice.stock@nlrb.gov

Cc: Denise Gold <goldd@agc.org>; Crystal Yates <yatesc@agc.org>; Cheryl D. Iennusa

<Cheryl.Iennusa@bswllp.com>; Murphy J. Foster, III <Murphy.Foster@bswllp.com>

Subject: 35th Annual Construction Labor Law Symposium - speaking block

 

Ms. Stock,

 

Attached is the link to the agenda for the symposium:

 

http://meetings.agc.org/lelcsymposium/agenda/



 

Mr. Robb was scheduled to speak on Friday, May 10 from 10:50 – 11:40 a.m.  The topic is Current

Issues at the NLRB Affecting the Construction Industry:  General Counsel’s Perspective.  I am copying

Denise Gold, AGC’s Associate General Counsel, with this e-mail.  Ms. Gold will solicit specific topics for

you to address from the group and will send them to you soon.  In general, the group is interested in

hearing about substantive matters that the general counsel’s office is currently dealing with and the

general counsel’s current priorities, to the extent that they are relevant to construction employers.  As

noted in the letter to Mr. Robb (a copy of which is attached), this will be a sophisticated audience of

labor lawyers. 

 

Thank you for your willingness to speak and Ms. Gold will be in touch regarding the specific topics.

 

 

 

 

 
Cheryl D. Iennusa
Legal Secretary to Murphy J. Foster, III, Jacob E. Roussel, and Cody J. Waagner
Breazeale, Sachse & Wilson, L.L.P.

One American Place, 23rd Floor
301 Main Street
Baton Rouge, LA  70801
Direct:  (225) 376-3637
Telephone: (225) 387-4000 ext. 3637
Facsimile: (225) 387-5397
Cheryl.Iennusa@bswllp.com
 

The information contained in this electronic mail transmission and the accompanying pages is intended solely for the

addressee(s) named above.  If you are not an addressee, or responsible for delivering these documents to an addressee, you have

received this document in error and you are strictly prohibited from reading or disclosing it.  The information contained in this

document is highly confidential and may be subject to legally enforceable privileges.  Unless you are an addressee, or associated

with an addressee for delivery purposes, you may violate these privileges and subject yourself to liability if you do anything with

this document or the information it contains other than calling us by telephone (225) 387-4000 and returning this document to us

at once.

 



























Baker & McKenzie Paralegal Fined for Disobeying Court Orders
A former Baker & McKenzie LLP paralegal of Russian descent is on the hook
for $35,445 in attorneys’ fees after disobeying a trial judge’s order to
substantiate her demand for $200 million in damages in a job bias suit, the
Seventh Circuit said.

Spending, Infrastructure Deals Top Agenda: Spring Hill Watch 
The House and Senate face a packed summer agenda that includes work on
must-do spending bills, infrastructure proposals, new trade deals, drug pricing
plans, immigration, and more.

IN CASE YOU MISSED IT

Discrimination

D.C. Dorm Manager Inches Forward in Job Bias, Negligence Suit
A dormitory manager in Washington can go forward with some, but not all, of
his retaliations claims against his employer, his alleged harasser, and his
harasser’s employer, a federal judge ruled.

Wilmington Capital Securities Hit With Race Discrimination Suit
Wilmington Capital Securities LLC was hit with a suit by two former traders
alleging they were fired because of their race.

Harassment & Retaliation

Arizona Prison Guard to Get Trial on Some Harassment Claims
The state of Arizona must defend at trial claims by a Mexican-American
corrections officer that he was harassed based on his national origin, a federal
judge ruled.

State & Local Laws

Wisconsin Could Be First State to Exempt Tipped Income
Wisconsin could be the first state in the country to provide an income tax
exemption for cash tips paid to bartenders, wait staff, taxi drivers, hair stylists,
and other service industry workers.

Labor Relations
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From: Roberts, Tracey
To: Robb, Peter
Cc: Stock, Alice B.
Subject: FW: press inquiry- appeals statistics
Date: Monday, April 29, 2019 11:14:51 AM

We just received the following from Robert Iafolla.
 
Tracey Roberts
Office of Congressional and Public Affairs
National Labor Relations Board
202-273-0187
 

From: Iafolla, Robert <rIafolla@bloomberglaw.com> 
Sent: Monday, April 29, 2019 10:44 AM
To: Roberts, Tracey <Tracey.Roberts@nlrb.gov>
Subject: press inquiry- appeals statistics
 
Hello Tracey,
 
Robert Iafolla here, reporter with Bloomberg Law. I’m working on a story based on data on appeals
of CA and CB cases obtained via FOIA requests. The data shows that the general counsel’s office
under Peter Robb is reviving more ULP cases against unions than against employers, which is a sharp
break from the appeals results when Dick Griffin was GC. The change is more pronounced than the
last change of partisan control of the GC’s office, when Lafe Solomon succeeded Ron Meisburg.
Below are some stats of ULP charges that were denied by the relevant RD and then that denial was
reversed by the GC’s office, as well as what percent those were of all cases reviewed:
 

FY17 (Griffin): 19 CA cases (2.2 percent) and 1 CB case (0.2 percent)
FY18 (Robb): 14 CA cases (2.0 percent) and 16 CB cases (3.6 percent) [Robb arrived 1.5
months into FY18]
FY19 (Robb): 3 CA cases (0.4 percent) and 21 CB cases (3.7 percent) [projected statistics
based on partial year results]
 
FY10 (Meisburg): 22 CA cases (1.4 percent) and 7 CB cases (0.9 percent)
FY11 (M/S): 19 CA cases (1.5 percent) and 3 CB cases (0.4 percent) [Solomon arrived 3/4ths
of the way through FY11]
FY12 (Solomon) 11 CA cases (1 percent) and 1 CB case (0.1 percent)

 
Some folks I’ve spoken with say this shift is a data point showing Robb prosecuting an anti-union
agenda. I wanted to give you and/or Robb an opportunity to comment. I’m available at this email
address and by phone at 703-341-3971.
 
Cheers,
 
Robert



 
: : : : : : : : : : : : : : : : :
 
Robert Iafolla
Legal Reporter
 
Bloomberg Law
 
703-341-3971
riafolla@bloomberglaw.com
Signal: 5083534320
Twitter: @robertiafolla
 



D.C. Charter School Teachers Say ‘Union Yes’
Labor Press   28 Apr 2019 23:26
Washington, DC — Over 80 percent of teachers and staff at Mundo Verde Bilingual Public Charter School have signed authorization cards to
join the American Federation of Teachers— The petition at the high-performing school in the Truxton Circle...

 
FedEx Freight Workers in California Vote to Keep Union
BloombergLaw - Labor Relations News   26 Apr 2019 14:46
By Andrew Wallender The International Brotherhood of Teamsters will maintain a foothold at FedEx Corp. after drivers at a FedEx Freight facility
in Stockton, Calif., voted to continue membership in the union. The final tally was 31votes for the union and...
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Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.

 
 
 



From: Roberts, Tracey
To: Robb, Peter
Cc: Stock, Alice B.
Subject: RE: Admin staff reorg
Date: Monday, April 29, 2019 1:48:06 PM

Thank you!
 
Tracey Roberts
Office of Congressional and Public Affairs
National Labor Relations Board
202-273-0187
 

From: Robb, Peter 
Sent: Monday, April 29, 2019 1:47 PM
To: Roberts, Tracey <Tracey.Roberts@nlrb.gov>
Cc: Stock, Alice B. <Alice.Stock@nlrb.gov>
Subject: Re: Admin staff reorg
 
No comment
 
Get Outlook for iOS

From: Roberts, Tracey
Sent: Monday, April 29, 2019 1:16:03 PM
To: Robb, Peter
Cc: Stock, Alice B.
Subject: FW: Admin staff reorg
 
Hi Peter,
 
We just received the following from Hassan.
 
Tracey Roberts
Office of Congressional and Public Affairs
National Labor Relations Board
202-273-0187
 

From: Kanu, Hassan <hkanu@bloomberglaw.com> 
Sent: Monday, April 29, 2019 1:14 PM
To: Roberts, Tracey <Tracey.Roberts@nlrb.gov>; Witkin, Cynthia <Cynthia.Witkin@nlrb.gov>
Cc: SM-Publicinfo <Publicinfo@nlrb.gov>
Subject: re: Admin staff reorg
 
Hi all,
 



I’ve talked with some sources about and obtained an email from the union which discusses the
agency’s plans to restructure all administrative professional staff at regional offices nationwide.
 
I’m currently working on an article based on those conversations/email that will report that: (1) the
Agency intends to place all administrative professionals occupying positions other than Compliance
Assistant into the position of  ‘Program Support Assistant’ at the GS 6 Grade, including demoting all
GS7’s nationwide; (2) all of those employees will retain their pay rates permanently; (3) the union
has contested the agency’s legal authority to take that step, and management/leadership’s position
on that end is that it has the authority to do so because it’s a ‘restructuring’.
 
The article will note agency leaders’ previous indications about wanting to restructure the agency
due to declining caseloads and low budget appropriations; and the various other steps the board’s
already taken to do so.
 
Please do let me know if the agency can confirm/deny any of the above, or has general comment on
any of that information. And if the Chairman or General Counsel have any comment on the alleged
plans.
 
Thanks!
 
: : : : : : : : : : : : : : : : :
 
Hassan Kanu
Legal Editor/Reporter
Bloomberg Law
Desk 703.341.3953
Cell 240.643.7506
Twitter: @hassankanu
 





























federal judiciary.

Gig Workers Are Contractors, DOL Says in Latest Letter 
Certain workers for a company operating in the “sharing” economy can’t be
determined to be employees under the Fair Labor Standards Act, the Labor
Department found in its latest opinion letter.

Choosing When, Why, and How to Hire an Outside Attorney
When in-house counsel need to outsource legal work, they usually call a
relationship firm, but Greg Hoover, in-house counsel to a small division of a
Fortune 100 company, says contract attorneys are a good option as well.
Hoover discusses how to include contract attorneys on your outside legal team.

DAILY RUNDOWN

Discrimination

Frontier Worker Can Use Alleged Bias Admission by Former Boss
Frontier Communications must face trial on a call center manager’s claims that
he was passed over for promotion because he is East Indian and because of
his gender, a divided Ninth Circuit ruled.

‘Physician Job Placement’ Expert Can Testify at Job Bias Trial
A radiologist who alleges a Louisiana medical center violated her job-leave
rights after she was diagnosed with breast cancer may have a harder time
recovering on her claims.

Charlotte Must Pay Male Officer Additional $1.7M for Sex Bias
A former Charlotte, N.C., police officer is entitled to roughly $1.7 million in
equitable remedies on top of the $125,000 a jury awarded for sex
discrimination, a federal judge ruled.

State & Local Laws

Minneapolis Sick Leave Ordinance OK’d by State Appeals Court 
State sick leave law doesn’t preempt a city of Minneapolis ordinance requiring
employers to provide qualifying employees with up to 48 hours of sick-and-safe-
leave, the Minnesota Court of Appeals ruled.

Colorado House Passes Gender Equity Pay Legislation 
The Colorado House passed a bill aimed at closing the gender wage gap in the



state.

Labor Relations

Striking Chicago Orchestra Musicians Ratify Five-Year Pact
Classical musicians and the Chicago Symphony Orchestra are finally in
harmony, settling a seven-week strike and resuming the 2019-2020 concert
series.

UPS National Agreement Takes Effect After Final Teamsters Vote
About 243,000 United Parcel Service Inc. workers will begin to see higher
wages and other changes on the job after a new five-year contract took effect
April 29.

Supreme Court

High Court Won’t Review Whether Unions Can Represent Nonmembers
The U.S. Supreme Court announced it won’t consider whether a Minnesota
faculty union can represent a public university professor who isn’t a union
member, saving organized labor from another high-stakes legal battle.

Immigration

Canadian Commuters May Be Able to Skirt New Border Policy
Skilled Canadian workers who commute to work in the U.S. and/or who stay in
the U.S. less than six months out of the year can continue to renew their
temporary immigration status at the border.

Legal Profession

General Counsel Request More Funding for Legal Services Corp.
General counsel from 262 companies, including Amazon and the Walt Disney
Company, are urging Congress to increase funding for Legal Services
Corporation, the nation’s single largest sponsor of civil legal aid.

WORKFLOWS

Lathrop Gage added Eric Swan, formerly of the Missouri Attorney General’s
office, as of counsel in the Toxic and Mass Tort and Environmental Law group
in Kansas City, MO; and Kurt W. Greve as counsel in the Toxic and Mass Tort





From: Lassiter, Marjorie
To: Robb, Peter; Lesesne, Katherine; McFerran, Lauren; Colwell, John F.; Krafts, Andrew J.; Waters-Burnett, Yolanda

C.; Giannasi, Robert (ALJ); Meyers, Mary; Zick, Lara S.; Merberg, Elinor; Vazquez, Laura T.; Sophir, Jayme;
Carlton, Peter J.; Murphy, James R.; Lennie, Rachel G.; Kaplan, Marvin E.; Emanuel, William; Free, Douglas;
Kraus, Grant; Ring, John; Stock, Alice B.; Platt, Nancy; Lucy, Christine B.; Rothschild, Roxanne L.; Barham,
Jeffrey; Rappaport, Steve; Jacob, Fred; Coleman, Jocelyn; Lambert, Malissa; Watts, Elicia

Cc: Habenstreit, David
Subject: FW: 18-1187 Kitsap Tenant, Judgment fld.pdf
Date: Tuesday, April 30, 2019 7:59:46 AM
Attachments: 18-1187 Kitsap Tenant, Judgment fld.pdf

 
 
The DC Circuit issued the attached decision today.  The Court was reviewing the Board’s decision and
order in Kitsap Tenant, 366 NLRB 98 (2018) (Ring, Pearce, McFerran).
 
 
Marjorie Lassiter
Legal Assistant
NLRB Enforcement Litigation
(202)273-3855



United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 18-1187 September Term, 2018
  FILED ON: APRIL 30, 2019

KITSAP TENANT SUPPORT SERVICES, INC.,
PETITIONER

v.

NATIONAL LABOR RELATIONS BOARD,
RESPONDENT

Consolidated with 18-1217 

On Petition for Review and Cross-Application
 for Enforcement of an Order of

 the National Labor Relations Board

Before: GARLAND,  Chief Judge, HENDERSON, Circuit Judge, and SENTELLE, Senior
Circuit Judge.

J U D G M E N T

This petition for review and cross-application for enforcement were considered on the record
from the National Labor Relations Board and on the briefs of the parties.  See FED. R. APP. P.
34(a)(2); D.C. CIR. R. 34(j).  The Court has afforded the issues full consideration and has determined
that they do not warrant a published opinion.  See D.C. CIR. R. 36(d).  It is

 ORDERED AND ADJUDGED that the petition for review be denied and the NLRB’s
cross-application for enforcement be granted.

On May 31, 2018, the Board found that petitioner Kitsap Tenant Support Services had
unlawfully disciplined four employees and violated its statutory duty to bargain during and after its
caregiving employees’ successful unionization campaign.  The Board’s remedy required Kitsap to
bargain with the union for fifteen hours per week and to submit periodic progress reports, and to
reinstate the disciplined employees with backpay.  We conclude that all of Kitsap’s challenges in its
petition for review lack merit.

First, the Board correctly applied its Wright Line test to all four disciplined employees, and
its findings are supported by substantial evidence.  
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(a) Bonnie Minor.  The Board reasonably concluded that substantial evidence supports the
prima facie case, relying on Minor’s membership in the union’s organizing committee, her extremely
strong annual performance review just one week before her discharge, her lack of any previous
discipline, her termination the same day she spoke at Kitsap’s mandatory meeting regarding
unionization, and Kitsap’s other actions demonstrating anti-union animus.  J.A. 117-19; see Inova
Health Sys. v. NLRB, 795 F.3d 68, 82 (D.C. Cir. 2015).  Kitsap failed to meet its burden in rebuttal
because Program Manager Alan Frey never mentioned forthcoming discipline when reprimanding
Minor for canceling a client Christmas party and engaging in “triangulation” with clients; Kitsap did
not identify any other employee ever discharged for “counter-therapeutic” conduct; and the Board
showed that Kitsap tolerated worse conduct by other employees.  J.A. 119-20, S.A. 1-3.  

(b) Alicia Sale and Hannah Gates.  The General Counsel met his initial burden by showing
that Kitsap knew Sale and Gates were members of the union-organizing committee, placed Sale and
Gates on administrative leave two days after receiving notice that the union campaign had been
successful enough to support an election petition, and disciplined Sale and Gates more harshly than
other employees who intentionally harmed clients.  J.A. 121, S.A. 1-3.  Kitsap’s argument in
rebuttal, that it had a good-faith belief that Sale and Gates engaged in misconduct, fails because
Kitsap did not “parcel[] out discipline as it normally would when confronted with the same kind of
employee misconduct that its managers reasonably believed had occurred.”  Ozburn-Hessey Logistics
v. NLRB, 833 F.3d 210, 221 (D.C. Cir. 2016) (citation omitted). 

(c) Lisa Hennings.  Finally, the Board reasonably concluded that Hennings’ demotion was
unlawful because Kitsap was aware of Hennings’ union membership and issued several pretextual
letters of discipline against her, including for tardiness (though the General Counsel demonstrated
that other tardy employees were not so disciplined), for scheduling beyond the scope of her role
(though Frey admitted that such scheduling was routine), and for failing to complete client narratives
(though Kitsap so disciplined no other employees in Hennings’ house).  See J.A. 124-27; S.A. 4-7;
Ozburn-Hessey, 833 F.3d at 219-20.

Second, substantial evidence supports the Board’s conclusion that Kitsap violated § 158(a)(3)
of the Act by increasing its enforcement of disciplinary rules due to its employees’ union support. 
Kitsap does not dispute that a deviation from prior practice coincided with the union election, and
its purported concern about a potential state audit was pretextual.  See J.A. 127-29; Jennie-O Foods,
301 N.L.R.B. 305, 311 (1991).

Third, we find that the Board adequately supported its conclusion that Kitsap did not “meet
at reasonable times” and bargained in bad faith.  29 U.S.C. § 158(d); see id. § 158(a)(5) (recognizing
“refus[al] to bargain collectively” as an unfair labor practice).  Kitsap’s negotiator repeatedly failed
to respond to union scheduling requests and canceled or cut short several meetings.  J.A. 109-12. 
Kitsap also engaged in regressive tactics by accepting and then rescinding an agreement to include
heads of household in the bargaining unit.  J.A. 115.  Kitsap further violated its duty to bargain by
failing to turn over information relevant to evaluating its proposal with respect to wages.  See KLB
Indus., Inc. v. NLRB, 700 F.3d 551, 556-57 (D.C. Cir. 2012).  Given that the “drawing of inferences
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as to good or bad faith in the bargaining process is largely a matter for the Board’s expertise,” the
Board has adequately supported its conclusion in this case.   Int’l Woodworkers of Am. v. NLRB, 458
F.2d 852, 854 (D.C. Cir. 1972) (citation omitted).

Fourth, we reject Kitsap’s challenges to the Board’s remedial order.  We lack jurisdiction to
consider Kitsap’s challenge to the mandated bargaining schedule and status reports because Kitsap
did not raise that argument in a motion for reconsideration before the Board.  See 29 U.S.C. § 160(e). 
Kitsap also claims that the Board’s remedy of reinstatement with backpay for the four employees is
punitive.  But this is the Board’s conventional remedy, see, e.g., Precoat Metals, 341 N.L.R.B. 1137,
1138 (2004); Kitsap’s suggestion that the employees were disciplined “for cause” conflicts with the
Board’s settled interpretation of this term, 29 U.S.C. § 160(c); see Anheuser-Busch, Inc., 351
N.L.R.B. 644, 647 (2007); and Kitsap’s argument that these employees were “unfit” for
reinstatement fails because Kitsap did not deem unfit other employees who engaged in considerably
worse misconduct, cf. NLRB v. W. Clinical Lab., Inc., 571 F.2d 457, 460 (9th Cir. 1978). 

Finally, we lack jurisdiction to consider Kitsap’s claim that the complaint was not properly
ratified because that objection was not raised before the Board.  See 29 U.S.C. § 160(e). 

Pursuant to D.C. Circuit Rule 36, this disposition will not be published.  The Clerk is directed
to withhold issuance of the mandate herein until seven days after resolution of any timely petition
for rehearing or petition for rehearing en banc.  See FED. R. APP. P. 41(b); D.C. CIR. R. 41. 

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Ken Meadows
Deputy Clerk

USCA Case #18-1187      Document #1785211            Filed: 04/30/2019      Page 3 of 3



From: Shorter, LaDonna
To: Bashford, Jo Ann; Bridge, Diane L.; Bush, Lynn; Carlton, Peter J.; Colwell, John F.; Dodds, Amy L.; Emanuel,

William; Ford, Christina; Free, Douglas; Habenstreit, David; Jacob, Chris W; Jacob, Fred; Kaplan, Marvin E.; Kelly,
David A.; Krafts, Andrew J.; Lennie, Rachel G.; Lesesne, Katherine; Lucy, Christine B.; Lussier, Richard;
McFerran, Lauren; Merberg, Elinor; Meyers, Mary; Murphy, James R.; Ring, John; Robb, Peter; Rothschild,
Roxanne L.; Sophir, Jayme; Stock, Alice B.; Tursell, Beth; Vazquez, Laura T.; Zick, Lara S.; Shorter, LaDonna;
Radzin, Dorit; Watson, Timothy

Subject: GRI Towers Texas, Inc., 16-CA-202872 -Section 10(j) results
Date: Tuesday, April 30, 2019 4:10:09 PM
Attachments: ILB.internalresults.16-CA-202872.GRI Towers.docx

SET.16-CA-202872.CONFORMED SETTLEMENT AGREEMENT BILATERAL WITH RD INITIALS.pdf

On April 17, 2019, the Board authorized the institution of Section 10(j) proceedings in
these Section 8(a)(1), (3), and (5) cases involving, among other things, the Employer’s
unlawful encouragement of a decertification petition, unlawful withdrawal of recognition,
unilateral changes, and discriminatory discharges. The Region was directed to seek, among
other things, an interim order requiring the Employer to recognize and bargain with the Union,
rescind unilateral changes, offer interim employment to the discriminatees, and a broad cease
and desist notice.

On April 24, 2019, before the Region filed a petition in district court, the Regional
Director approved the attached settlement agreement providing for, among other things,
recognition of the Union, written offers of instatement, backpay, and reading and posting of
the notice. 

 



UNITED STATES GOVERNMENT 

memorandum 
 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
 

DATE: April 30, 2019 
 
TO: Peter B. Robb 
 General Counsel 
 
FROM: Jayme L. Sophir 
 Associate General Counsel 
 
SUBJECT:  GRI Towers Texas, Inc. 

Cases 16-CA-202872, et al. 
 
 

On April 17, 2019, the Board authorized the institution of Section 10(j) proceedings in 
these Section 8(a)(1), (3), and (5) cases involving, among other things, the Employer’s unlawful 
encouragement of a decertification petition, unlawful withdrawal of recognition, unilateral 
changes, and discriminatory discharges. The Region was directed to seek, among other things, an 
interim order requiring the Employer to recognize and bargain with the Union, rescind unilateral 
changes, offer interim employment to the discriminatees, and a broad cease and desist notice. 

On April 24, 2019, before the Region filed a petition in district court, the Regional 
Director approved the attached settlement agreement providing for, among other things, 
recognition of the Union, written offers of instatement, backpay, and reading and posting of the 
notice.   

      
      /s/ 
      J.L.S. 
Attachment 
 
cc: The Board 
 Solicitor’s Office 

Executive Secretary 
Operations Management 

 
H:injlit/10j/ILB.internalresults.16-CA-202872.GRI Towers 













































NLRB Considering Novel Issue of Unpaid Interns’ Workplace Rights
BloombergLaw - Daily Labor Report   30 Apr 2019 06:17
Labor Law • Appeal gives labor board chance to weigh in on interns’ workplace rights • Amnesty International USA: labor law should apply
differently to nonprofit interns By Hassan A. Kanu A case recently appealed to the federal labor board could give it...

 
Blog Post: Justices Urged To Tackle NLRB Say Over Tribal Casinos
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   29 Apr 2019 15:04
A California tribal casino pressed the U.S. Supreme Court on Friday to take up its bid to upend a decision that it can't stop workers from handing
out union materials in guest areas, saying the Na ional Labor Rela ions Board lacks jurisdiction over...

 
Recent NLRB Decisions Shed New Light on Company Work Rules and Policies
Miller Nash   29 Apr 2019 14:00
Not so long ago, employers needed to be wary of having policies and handbook provisions requiring employees to be courteous, professional,
respectful, and he like, for fear that the National Labor Relations Board would find them in viola ion of the...

 
Appropriations Committee Releases Fiscal Year 2020 Labor-HHS-Education Funding Bill
Congressional Documents & Publications   29 Apr 2019 00:01
April 29, 2019 Contact: Evan Hollander (Appropriations), 202-225-2771 Will Serio (DeLauro), 202-225-3661 Legislation increases discre ionary
funding by $11.7 billion from the 2019 level, investing in education, health care, medical research, and job...

 

From: Martin  Andrew
Subject: Legal News FYI 04-30-19
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Tuesday, April 30, 2019

 

Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.

 
 
 




